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  Hermes Microvision, Inc. 

2016 1
st
 Extraordinary General Meeting Procedure 

 
1. Call Meeting to Order 
 
2. Chairman’s Opening Remarks 
 
3. Reporting Matters 
 
4. Resolution Matters 
 
5. Extemporaneous Motions 
 
6. Adjournment
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Hermes Microvision, Inc. 

2016 Extraordinary General Meeting Agenda 

 

Time: 9:00 a.m., August 3, 2016 (Wednesday) 

Venue: The Allied Association for Science Park Industries, Conference Room 101 (No. 2, 

Prosperity 1st Rd, Hsinchu City) 

Attendants: All shareholders and proxies 

Chairman: Mr. Chin-Yung Hsu, Chairman of the Board of Directors 

Agenda: 

1. Chairman’s Opening Remarks 

2. Reporting Matters: 

(1) Audit Committee’s report of review conclusion on the contemplated share swap 

transaction between HMI and Epsilon Co., a Taiwan company and a wholly-owned 

subsidiary of ASML Holding N.V. 

3. Resolution Matters: 

(1) The Company has entered into a Share Swap Agreement whereby the Company shall 

conduct a share swap transaction with Epsilon Co., a wholly-owned subsidiary of ASML 

Holding N.V. established in Taiwan under Taiwan laws, pursuant to which the Company 

shall become a wholly-owned subsidiary of Epsilon Co. and AMSL Holding N.V. shall 

indirectly hold 100% of the shares of the Company. This share swap transaction requires an 

approval of the general shareholders’ meeting and consent of the relevant competent 

authorities, after which the Company shall be delisted from the Taipei Exchange.  

(2) The Company will submit an application to the Financial Supervisory Commission to cease 

the public status at proper time after the shareholders’ meeting approves the  share swap 

transaction.  

4. Extemporaneous Motions 

5. Adjournment 

 



The English translation is for reference only and the original Chinese version shall prevail for all purposes.  

- 3 - 
 

Reporting Matters 

Matter #1  

Subject:  Audit Committee’s Review Report regarding the Contemplated Share Swap 

Transaction between HMI and Epsilon Co., a Taiwan Company and a 

Wholly-owned Subsidiary of ASML Holding N.V.  

Description: Please see Attachment 1 on pages 7-9 of this meeting handbook for the Audit 

Committee’s Review Report regarding the Contemplated Share Swap 

Transaction between HMI and Epsilon Co., a Taiwan company and a 

Wholly-owned subsidiary of ASML Holding N.V. 
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Resolution Matters 

Resolution #1 (Proposed by the Board of Directors) 

Subject: The Company has entered into a Share Swap Agreement whereby the Company shall 

conduct a share swap transaction with Epsilon Co. (“Epsilon”), a wholly-owned subsidiary 

of ASML Holding N.V. (“ASML”) established in Taiwan under Taiwan laws, pursuant to 

which the Company shall become a wholly-owned subsidiary of Epsilon and AMSL shall 

indirectly hold 100% of the shares of the Company. This share swap transaction requires 

approval of the general shareholders’ meeting and consent of the relevant competent 

authorities, after which the Company shall be delisted from the Taipei Exchange. Please 

discuss. 

Explanation: 

1. In consideration of the direction of long-term development, and to consolidate resources, 

increase economies of scale and improve the Company’s competitiveness, the Company, 

after negotiating the relevant transaction terms and execution details, has executed a 

share swap agreement with ASML (the “Share Swap Agreement”, please see 

Attachments 2 on page 10-83 of this meeting handbook), pursuant to which ASML (or 

its designated subsidiary) shall acquire all of the issued and outstanding common shares 

of HMI at a price of NT$1,410 per share in accordance with the Taiwan Business 

Mergers and Acquisition Act, whereby the Company shall become a wholly-owned 

subsidiary of ASML (or its designated subsidiary) (the “Share Swap Transaction”). 

ASML subsequently has designated Epsilon to conduct the share swap with the 

Company and such has been confirmed by the Company’s Board of Directors. The 

explanation is as follows: 

(1) In consideration of the direction of long-term development, and to consolidate 

resources, increase economies of scale and improve the Company’s 

competitiveness, the Company intends to conduct the Share Swap Transaction. 

Through the Share Swap Transaction, the Company can further integrate with 

ASML and accelerate development of the most advanced manufacturing 

technologies that can be used by semiconductor plants to improve yields, ensuring 

customers’ keys to success. 

(2) The synergy created by the Share Swap Transaction is expected to positively affect 

net asset value and earnings per share. However, since the Company shall become 

a wholly-owned subsidiary of Epsilon and ASML shall indirectly hold 100% of 

the Company’s shares through Epsilon upon the closing of the Share Swap 

Transaction, the effect on net asset value and earnings per share shall not be 

applicable to general investors. 

(3) The Share Swap Transaction is expected to close in the fourth quarter of 2016. 

Pursuant to relevant laws and regulations, after the Company receives approval of 



The English translation is for reference only and the original Chinese version shall prevail for all purposes.  

- 5 - 
 

the Share Swap Transaction from a shareholders’ meeting, the Company shall 

submit an application to the Taipei Exchange to delist on the effective date of the 

Share Swap Transaction and shall apply to the competent authority to cease its 

public status. 

(4) The closing of the Share Swap Transaction is subject to fulfillment of many 

conditions precedent, including but not limited to the passage of the proposal at the 

Company’s shareholders’ meeting and approval of the Taiwan Investment 

Commission, the Taiwan Fair Trade Commission and other relevant competent 

authorities (including but not limited to the Committee on Foreign Investment in 

the United States). 

(5) Additionally, prior to the execution of the Share Swap Agreement by the Company, 

certain shareholders of the Company shall execute commitment letters 

covenanting to support the Share Swap Transaction. In order to achieve the goals 

of technological integration and maintenance of existing business operations, 

ASML agreed with certain shareholders and members of the management team 

(the “Promisors”) to execute an investment agreement (the “Investment 

Agreement”) prior to the Company’s execution of the Share Swap Agreement, 

covenanting that the Promisors shall subscribe ASML’s shares at the market price 

and, unless with ASML’s written approval, not to transfer or otherwise dispose of 

the subscribed shares through acts restricted by the Investment Agreement for 30 

months starting from the subscription date. The Promisors have agreed to be 

bound by the aforementioned restrictions in the Investment Agreement to facilitate 

the Share Swap Transaction. Since ASML is listed on Euronext and NASDAQ, if 

other shareholders of the Company plan to acquire ASML shares, they may do so 

by purchasing ASML shares at market prices on the aforementioned stock 

exchanges. The shares purchased in the public markets are not subject to 

aforementioned restrictions in the Investment Agreement where, within 30 months 

and without ASML’s written consent, transfers or disposal of shares through acts 

restricted in the Investment Agreement are prohibited. 

2. The Company’s audit committee has, pursuant to Article 6 of the Business Mergers and 

Acquisitions Act, Articles 2 and 6 of the Regulations Governing the Establishment and 

Related Matters of Special Committee of Public Companies for Merger and Acquisition 

and other relevant regulations, exercised the authority of the special mergers and 

acquisitions committee and appointed independent expert CPA Wilson Hsu to assist 

with the issuance of a fairness opinion on the reasonableness of the price of the 

Company’s common shares (see Attachment 3, page 84-95 of this meeting handbook). 

CPA Wilson Hsu assessed that the reasonable price range for each share of the 

Company’s common shares is between NT$369.73 and NT$1,406.12. The Audit 

Committee reviewed the fairness and reasonableness of the Share Swap Transaction and 

submitted its review report to the Board of Directors for review (see Attachment 1, page 

7-9 of this meeting handbook). The consideration of NT$1,410 per common share and 
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conditions proposed by ASML for the Share Swap Transaction should be considered 

reasonable. 

3. It is proposed that the shareholders’ meeting approves the Share Swap Transaction and 

the Share Swap Agreement and fully authorizes the Board of Directors, the Chairman, 

any director and/or a designated person representing the Company with full authority to 

handle all relevant matters concerning the Share Swap Transaction, including but not 

limited to preparing, negotiating, executing or amending other documents and 

agreements relevant to the Share Swap Transaction, applying to or filing with the 

competent authorities pursuant to the laws, handling other matters relating to the Share 

Swap Agreement and performing or adjusting post-Share Swap Transaction matters or 

closing matters. 

4. If the contents of the Share Swap Agreement need to be amended pursuant to laws and 

regulations, interpretations by competent authorities or factual reasons, it is proposed 

that the shareholders’ meeting fully authorizes the Board of Directors to handle such 

matters pursuant to the Share Swap Agreement and relevant laws and regulations. 

Resolution: 

 

Resolution #2 (Proposed by the Board of Directors) 

Subject: At an appropriate time after the shareholders’ meeting approves the Share Swap 

Transaction, the Company shall submit an application to the Financial Supervisory 

Commission to cease its public status. Please discuss. 

Explanation: 

1. Given that the Company intends to conduct a share swap with Epsilon, after the 

completion of the Share Swap Transaction and the Company becomes a wholly-owned 

subsidiary of Epsilon, it shall stop over-the-counter trading of its shares. The Company 

intends to submit an application at an appropriate time to the Financial Supervisory 

Commission to cease its public status. 

2. In order to apply to cease its public status and to handle all necessary applications and 

matters relating to ceasing its public status according to law, it is proposed that the Chairman, 

any director and/or a designated person shall be fully authorized to handle all relevant 

matters. 

Resolution: 

Special Motions 

Adjournment
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Attachment 1 

Hermes Microvision, Inc. 

The 15
th

 Session of The 2
nd

 Audit Committee 

Meeting Agenda (Extract) 

 

Time： 9:00 p.m., June 15, 2016  

Venue： Goldman Sachs office 

(11 F., No. 207, Sec. 2, Dunhua S. Rd., Da’an Dist., Taipei City 106, Taiwan) 

Attendants:  Han-Liang Hu, Huai-Chi Tu, Kai-Tai Liang, Lien-Fang Kin 

Guest:  General Manager Jhong-Shih Pan, Accounting Supervisor Siao-Lian Shen, 
Audit Supervisor Shu-Ping Chang, Goldman Sachs (Asia) L.L.C. Managing 
Director John Kim, Managing Director Da-Wei Liu, Executive Director 
Tzu-Yang Chen, Jones Day Counsel John Lin, Attorney Jack Huang 

Chairman：Han-Liang Hu Secretary: Xiao-Lian Shen 

1. Reporting Matters: (Omitted) 

2 Acknowledgements and Resolution Matters: 

(1) Resolution Matters Carried Over from the Previous Meeting: (Omitted) 

(2) Resolution Matters: 

Resolution #1 

Subject: The Company proposed to enter into a Share Swap Agreement whereby the 
Company shall conduct a share swap transaction with ASML Holding N.V., pursuant to 
which the Company shall become a wholly-owned subsidiary of AMSL (or its 
designated subsidiary). This Share Swap Transaction (defined below) requires approval of the 
general shareholders’ meeting and consent of the relevant competent authorities, after which the 
Company shall be delisted from the Taipei Exchange. Please discuss. 

Explanation: 

1. In consideration of the direction of long-term development, and to consolidate 
resources, increase economies of scale and improve the Company’s competitiveness, 
the Company, after negotiating the relevant transaction terms and execution details, 
proposes to execute a share swap agreement with ASML Holding N.V. (“ASML”) 
(the “Share Swap Agreement”, please see Attachment 2 on page 5), pursuant to 
which ASML shall acquire all of the issued and outstanding common shares of HMI 
at a price of NT$1,410 per share, whereby the Company shall become a 
wholly-owned subsidiary of ASML (or its designated subsidiary) (the “Share Swap 
Transaction”). The explanation is as follows: 

(1) In consideration of the direction of long-term development, and to consolidate 
resources, increase economies of scale and improve the Company’s 
competitiveness, the Company intends to conduct the Share Swap Transaction. 
Through the Share Swap Transaction, the Company can further integrate with 
ASML and accelerate development of the most advanced manufacturing 
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technologies that can be used by semiconductor plants to improve yields, 
ensuring customers’ keys to success. 

(2) The synergy created by the Share Swap Transaction is expected to positively 
affect net asset value and earnings per share. However, since the Company shall 
become a wholly-owned subsidiary of ASML (or its designated subsidiary) upon 
the closing of the Share Swap Transaction, the effect on net asset value and 
earnings per share shall not be applicable to general investors. 

(3) The Share Swap Transaction is expected to close in the fourth quarter of 2016. 
Pursuant to relevant laws and regulations, after the Company receives approval 
of the Share Swap Transaction from a shareholders’ meeting, the Company shall 
submit an application to the Taipei Exchange to delist on the effective date of the 
Share Swap Transaction and shall apply to the competent authority to cease its 
public status. 

(4) The closing of the Share Swap Transaction is subject to fulfillment of many 
conditions precedent, including but not limited to the passage of the proposal at 
the Company’s shareholders’ meeting and approval of the Taiwan Investment 
Commission, the Taiwan Fair Trade Commission and other relevant competent 
authorities (including but not limited to the Committee on Foreign Investment in 
the United States). 

(5) Additionally, prior to the execution of the Share Swap Agreement by the 
Company, certain shareholders of the Company shall execute commitment 
letters covenanting to support the Share Swap Transaction. In order to achieve 
the goals of technological integration and maintenance of existing business 
operations, ASML requires certain shareholders and members of the 
management team (the “Promisors”) to execute an investment agreement (the 
“Investment Agreement”) prior to the Company’s execution of the Share Swap 
Agreement, covenanting that the Promisors shall subscribe ASML’s shares at the 
market price and, unless with ASML’s written approval, not to transfer or 
otherwise dispose of the subscribed shares through acts restricted by the 
Investment Agreement for 30 months starting from the subscription date. The 
Promisors have agreed to be bound by the aforementioned restrictions in the 
Investment Agreement to facilitate the Share Swap Transaction. Since ASML is 
listed on Euronext and NASDAQ, if other shareholders of the Company plan to 
acquire ASML shares, they may do so by purchasing ASML shares at market 
prices on the aforementioned stock exchanges. The shares purchased in the 
public markets are not subject to aforementioned restrictions in the Investment 
Agreement where, within 30 months and without ASML’s written consent, 
transfers or disposal of shares through acts restricted in the Investment 
Agreement are prohibited. 

(6) After approval of the Share Swap Transaction by the Board of Directors, AMSL 
and the Company shall jointly issue a press release (see Attachment 3, page 6). 

(7) If this transaction is approved by the Board of Directors after discussion, the 
Board of Directors proposes that the shareholders’ meeting approves the Share 
Swap Transaction and the Share Swap Agreement and fully authorizes the Board 
of Directors, the Chairman, any director and/or a designated person representing 
the Company with full authority to handle all relevant matters concerning the 
Share Swap Transaction, including but not limited to preparing, negotiating, 
executing or amending other documents and agreements relevant to the Share 
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Swap Transaction, applying to or filing with the competent authorities pursuant 
to the laws, handling other matters relating to the Share Swap Agreement and 
performing or adjusting post-Share Swap Transaction matters or closing matters. 
Additionally, if the contents of the Share Swap Agreement need to be amended 
pursuant to laws and regulations, interpretation by competent authorities or 
factual reasons, the Board of Directors proposes that the shareholders’ meeting 
fully authorizes the Board of Directors to handle such matters pursuant to the 
Share Swap Agreement and relevant laws and regulations 

2. Pursuant to Article 6 of the Business Mergers and Acquisitions Act, Articles 2 and 6 
of the Regulations Governing the Establishment and Related Matters of Special 
Committee of Public Companies for Merger and Acquisition and other relevant 
regulations, this committee shall exercise the authority of the special mergers and 
acquisitions committee. 

3.  Pursuant to the aforementioned regulations, this committee has engaged independent 
expert CPA Wilson Hsu to assist with the issuance of a fairness opinion on the 
reasonableness of the price of the Company’s common shares (see Attachment 4, 
page 7). CPA Wilson Hsu assessed that the reasonable price range for each share of 
the Company’s common shares is between NT$369.73 and NT$1,406.12. The 
consideration of NT$1,410 per common share and conditions proposed by ASML 
for the Share Swap Transaction should be considered reasonable. This committee 
took into consideration the Company’s operational status, projected future 
developed and other relevant factors and that the Share Swap Agreement of the 
Share Swap Transaction was determined pursuant to relevant laws and regulations. 
This committee considers the consideration and conditions of the Share Swap 
Transaction to be reasonable. 

4. This committee reviewed the fairness and reasonableness of the Share Swap 
Transaction and submitted its review report to the Board of Directors and 
shareholders’ meeting for review. 

Resolution: After the Chairman canvassed the opinion of all attending Independent Directors, 
the proposal was approved without objection. 

 

(Omitted) 

 

4. Adjournment 
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SHARE SWAP AGREEMENT 

THIS AGREEMENT IS DATED 16 JUNE 2016 AND MADE BETWEEN:  

(1) ASML Holding N.V., a public limited liability company incorporated under the 

laws of the Netherlands, with corporate seat in Veldhoven, the Netherlands and 

registered address at De Run 6501, 5504 DR Veldhoven, the Netherlands 

("ASML");  

and  

(2) Hermes Microvision, Inc., a public company limited by shares incorporated 

under the laws of Taiwan, with corporate seat in Hsinchu City, Taiwan and 

registered address at 7F, No.18, Puding Road, East Dist., Hsinchu City, 

Republic of China ("HMI");  

(ASML and HMI each a "Party" and jointly the "Parties"), 

BACKGROUND:  

(A) ASML intends to implement a 100% share swap pursuant to Article 29 of the 

ROC Business Mergers and Acquisitions Act (the "M&A Act") with HMI, 

whereby ASML or its designated wholly owned Subsidiary will acquire 100% of 

the issued and outstanding capital shares of HMI (the "Shares") for such 

consideration as further described in this Agreement and on the terms and 

subject to the conditions set forth in this Agreement and the Shares will be 

delisted from the TPEx (the "Transaction"); 

(B) The Supervisory Board of ASML has approved ASML's entry into this 

Agreement;  

(C) Each of the HMI Audit Committee and the HMI Board has determined that it is 

in the best interests of HMI and its shareholders, and declared it advisable, to 

enter into this Agreement, and the HMI Board has approved the execution, 

delivery and performance by HMI of this Agreement and the consummation of 

the transactions contemplated by this Agreement, subject to the approval of the 

shareholders of HMI; and  

(D) Prior to the execution of this Agreement, certain shareholders of HMI have 

entered into (i) irrevocable undertakings to vote in favor of the Transaction (the 

"Irrevocable Undertakings") and (ii) investment agreements to subscribe to 

shares in ASML (the "Investment Agreements" and the transactions 

contemplated therein, the "Private Placements").   
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THE PARTIES AGREE AS FOLLOWS: 

 

1 DEFINITIONS AND INTERPRETATION 

The definitions and provisions of Schedule 1 (Definitions and Interpretation) 

apply throughout this Agreement. 

2 SHARE SWAP 

2.1 Consideration 

2.1.1 Subject and pursuant to the terms of this Agreement, each Share issued and 

outstanding immediately prior to the Completion Date (other than Shares to be 

cancelled in accordance with Clause 2.1.2 and any Dissenting Shares) shall, 

upon the Completion Date, be transferred to and in the name of ASML or its 

designated wholly owned Subsidiary and against such transfer to ASML or such 

designated wholly owned Subsidiary thereafter represent the right to receive 

NTD 1410 per Share (one thousand four hundred and ten New Taiwan Dollars 

per Share) in cash, without interest, and subject to deduction for any required 

withholding Tax (the "Consideration").  

2.1.2 Each Share held in the treasury of HMI immediately prior to the Completion 

Date shall automatically be cancelled, and shall cease to exist, and no 

consideration shall be delivered in exchange therefor.  

2.1.3 Each of the global depositary shares issued by The Bank of New York Mellon 

(the "GDS Agent") and listed on the Luxembourg Stock Exchange (the 

"Luxembourg GDSs") shall be cancelled pursuant to Completion through 

payment by the GDS Agent to the holders of the Luxembourg GDSs of an 

amount per Luxembourg GDS equal to the Consideration. The GDS Agent shall 

receive through the Payment Fund an aggregate amount equal to the number 

of Shares held by the GDS Agent multiplied by the Consideration.  

2.2 Options  

2.2.1 Upon Completion, each Vested Company Option shall terminate and be 

cancelled, and the holder of such Vested Company Option shall be entitled to 

receive from HMI, promptly following the Completion Date, a cash payment 

(subject to all applicable deductions and withholding) equal to the product of  

(1) the number of Shares that were issuable upon exercise of such Vested 

Company Option immediately prior to Completion multiplied by (2) the excess, if 

any, of (x) the Consideration over (y) the per-share exercise price for the 
Shares that would have been payable upon exercise of such Vested Company 

Option immediately prior to Completion (with the understanding that, for 
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purposes of this clause, if there are different exercise prices for different Vested 
Company Options held by the same holder, separate calculations shall be 

made for each exercise price). 

2.2.2 At Completion, each Unvested Company Option shall be assumed by ASML 

and shall be converted into a corresponding entitlement under an ASML share 

plan appropriate for the holder of such Unvested Company Option. Each such 

entitlement shall be subject to terms and conditions that are at least equivalent 

to the terms and conditions governing the Unvested Company Option 

immediately prior to the Completion Date.  

2.2.3 The Deferred Cash Bonus Units issued under the Deferred Cash Bonus Plan 

shall have been cancelled, and the plan terminated, prior to the Completion 

Date.  

2.3 Acquisition entity 

2.3.1 ASML may designate a (to be incorporated) wholly-owned Subsidiary to be the 

purchasing entity (the "Purchaser") of the Shares in the Share Swap by giving 

Notice to HMI, provided such Notice is given within fourteen (14) days of the 

Signing Date.  

2.3.2 If ASML designates a wholly-owned Subsidiary to be the Purchaser in 

accordance with Clause 2.3.1: 

(a) the Purchaser will be admitted to this Agreement as a new and 

additional party, provided that (a) ASML remains a direct party to this 

Agreement and (b) ASML shall be fully liable for all actions and/or 

inactions of the Purchaser as if ASML were the Purchaser; and 

(b) the Parties will cooperate to take such corporate action as may be 
reasonably required as a result of such designation. 

2.4 Articles of Incorporation 

2.4.1 If ASML designates a wholly-owned Subsidiary incorporated in Taiwan to be 

the Purchaser in accordance with Clause 2.3.1, ASML shall cause such 

Subsidiary to amend the authorised capital amount and, to the extent required, 

the business scope in its articles of incorporation to facilitate the Transaction. 

2.4.2 HMI's articles of incorporation in effect as of the Signing Date shall be the 

articles of incorporation of HMI on the Completion Date. 
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2.5 Fractional Share 

Since the Consideration to be paid in the Transaction will be in cash, the 

Parties agree that this Agreement does not provide the procedure for dealing 

with fractional shares to be issued to the shareholders of HMI.  

2.6 Dissenting shareholders 

2.6.1 Shares issued and outstanding immediately prior to the Completion Date that 

are held by any holder who has, either prior to or during the EGM, objected in 

writing, or objected orally (which objection has been recorded by HMI), to the 

Transaction, and waived its voting right and which is entitled to demand and 

properly demands HMI to buy back Shares of such holder at the fair market 

price (the "Appraisal") pursuant to and in compliance with the M&A Act and the 

Company Act (such Shares, "Dissenting Shares" and the holder of Dissenting 

Shares, a "Dissenting Shareholder"), shall not have the right to receive any 

portion of the Consideration, unless and until such Dissenting Shareholder shall 

have failed to perfect, or, to the extent permitted by applicable Law, until such 

holder shall have effectively withdrawn or lost, such holder's right to Appraisal 

under applicable Law. Dissenting Shares shall be treated in accordance with 

the M&A Act and the Company Act.  

2.6.2 Immediately after the EGM, HMI shall promptly notify ASML of any demands for 

Appraisal of any Shares, attempted withdrawals of such notices or demands 

and any other instruments received by HMI relating to rights to Appraisal, and 

ASML shall have the right to participate in all negotiations and proceedings with 

respect to such demands.  

2.6.3 Prior to the Completion Date, HMI shall not, without the prior written consent of 

ASML (which consent shall not be unreasonably withheld or delayed), make 

any payment with respect to, settle or offer to settle, or approve any withdrawal 

of any such demands; provided, however, that HMI shall have the right to make 

any payment with respect to, settle or offer to settle, or approve any withdrawal 

of any such demands, in each case at a per Share price up to but not more 

than the Consideration. 

2.6.4 In case HMI will have to make any payments to Dissenting Shareholders, the 

Parties agree that the provisions of Schedule 7 (Funding of payment for 

Dissenting Shares) shall apply.  

2.6.5 The consummation of the Transaction shall take place on the Completion Date 

irrespective of whether (i) HMI and any Dissenting Shareholder have reached 

an agreement on the buy-back of the Dissenting Shares, (ii) there is any on-

going legal proceeding between HMI and any Dissenting Shareholder related to 

- 17 -



 

EXECUTION VERSION 

 

 

9 / 35 

buy-back of Dissenting Shares, and (iii) HMI has yet to buy back any and all 
Dissenting Shares.  

3 COMPLETION CONDITIONS 

Completion is conditional upon satisfaction or waiver of the following 

Completion Conditions: 

3.1 All obligatory notifications and filings with the Competition Authorities in 

connection with the Transaction as listed in Schedule 2 (Merger Clearance 

Filings) (the "Merger Clearance Filings") shall have been made and each such 

Competition Authority, to the extent required before Completion, shall have: 

(a) given the approvals, consents or clearances required under relevant 

applicable Law for the completion of the Transaction; 

(b) rendered a decision that no approval, consent or clearance is required 

under relevant applicable Law for the completion of the Transaction;  

(c) failed to render a decision within the applicable waiting period under 

relevant applicable Law and such failure is considered under such Law 

to be a grant of all requisite consents or clearances under such Law; or 

(d) referred the Transaction or any part thereof to another Competition 

Authority in accordance with relevant applicable Law and one of the 

requirements listed in items (a) through (c) above has been fulfilled in 

respect of such other Competition Authority. 

3.2 HMI shall have convened an extraordinary shareholders meeting at which a 

resolution will have been duly passed by the holders representing at least two-

thirds of the Shares to approve the Transaction.  

3.3 All notifications, filings and applications with the Governmental Authorities as 

set out in Schedule 3 (Taiwan Regulatory Approvals) (the "Taiwan Regulatory 
Approvals") shall have been made in the form as required by Law and each 

such Governmental Authority, to the extent required by Law before Completion, 

shall have: 

(a) given the approvals, consents or clearances required under applicable 
Law for the completion of the Transaction; 

(b) rendered a decision that no approval, consent or clearance is required 

under applicable Law for the completion of the Transaction; or 

(c) failed to render a decision within the applicable waiting period under 

applicable Law and such failure is considered under such Law to be a 
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grant of all requisite approvals, consents or clearances under such 

Law. 

3.4 Either: 

(a) the Committee on Foreign Investment in the United States ("CFIUS") 

shall have provided notice to the Parties that CFIUS has determined 

that (i) the Transaction is not a covered transaction and not subject to 

review under Section 721 of the Defense Production Action of 1950, as 

amended ("Section 721") or (ii) there are no unresolved national 

security concerns with respect to the Transaction, and that action under 

Section 721 is concluded with respect to the Transaction; or 

(b) following an investigation, the President of the United States shall have 

announced a decision not to take any action to suspend or prohibit 

consummation of the Transaction under Section 721 or the applicable 

time period for the President to take such action shall have expired; 

(the "CFIUS Approval"). 

3.5 There shall not have been any material breach by HMI of any of its obligations, 

covenants and undertakings set out in Clause 6.  

3.6 None of the ASML Warranties shall have been found to be, or no event 

occurring or matter arising which renders any of the ASML Warranties to be, 

untrue or inaccurate in any material respect (except for such ASML Warranties 

that contain an express materiality qualification, which shall not be untrue or 

inaccurate in all respects) on and as at the Signing Date and as at Completion, 

unless expressly made as of a specified date, then only as of such specified 

date.  

3.7 None of the HMI Warranties set out in Paragraph 7 (Intellectual Property) of 

Schedule 5 (HMI Warranties) shall have been found, or no event occurring or 

matter arising which renders any of the HMI Warranties set out in Paragraph 7 

(Intellectual Property) of Schedule 5 (HMI Warranties) to be, untrue or 

inaccurate to the extent that it has or will have a Material Adverse Effect on the 

HMI Group, and none of all other HMI Warranties shall have been found to be, 

or no event occurring or matter arising which renders any such other HMI 

Warranties being, untrue or inaccurate in any material respect (except for such 

that contain an express materiality qualification, which shall not be untrue or 

inaccurate in all respects), on and as at the Signing Date and as at Completion, 

unless expressly made as of a specified date, then only as of such specified 

date. 
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3.8 No event or circumstance shall have occurred between the date of this 

Agreement and Completion which has or will have a Material Adverse Effect on 

the HMI Group.  

3.9 No event or circumstance shall have occurred between the date of this 

Agreement and Completion which has or will have a Material Adverse Effect on 

the ASML Group.   

3.10 No restraining Governmental Order or permanent injunction or other 

Governmental Order preventing Completion (other than one issued by or at the 

request of a Competition Authority which shall be complied with pursuant to 

Clause 4.2.5) shall be in effect immediately prior to Completion. 

4 SATISFACTION OF COMPLETION CONDITIONS  

4.1 General  

4.1.1 Save as otherwise provided in this Clause 3, the Parties shall each use their 

reasonable best efforts to ensure satisfaction of and compliance with all of the 

Completion Conditions as soon as reasonably possible.  

4.1.2 Each Party shall, and shall procure that each member of its group will, refrain 

from carrying out any action (including making or agreeing to make any 

acquisition or investment) or omitting anything that could, directly or indirectly, 

cause delay, hinder, impede or prejudice satisfaction of the Completion 

Conditions. 

4.1.3 HMI and ASML shall promptly: 

(a) co-operate with and provide all necessary information and assistance 

reasonably required by any Governmental Authority in connection with 

the Completion Conditions upon being requested to do so by the other 

Party; and 

(b) inform the other Party of any communication received from, or given by 

it to, any Governmental Authority with respect to any of the Completion 

Conditions. 

4.2 Merger Clearance Filings 

4.2.1 HMI and ASML shall cooperate with each other to:  

(a) as soon as practicable, and in any event within 15 (fifteen) Business 

Days after the Signing Date, prepare and file with the Competition 

Authorities the Merger Clearance Filings, or, in relation to those Merger 

Clearance Filings where the filing is subject to the approval of the 
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relevant Competition Authority, a draft of the relevant Merger 
Clearance Filing and as soon as practicable thereafter, the Merger 

Clearance Filing, necessary to satisfy the Completion Condition set out 

in Clause 3.1; and 

(b) supply as promptly as practicable any additional information and 

documentation that may be requested by any Competition Authority in 

connection with the Merger Clearance Filings. 

4.2.2 HMI shall use its reasonable best efforts to procure that ASML will receive all 

information and documentation available within the HMI Group in respect of the 

HMI Business that is reasonably necessary to make or supplement any Merger 

Clearance Filings and shall use its reasonable best efforts to ensure that all 

such information and documentation is true and accurate. 

4.2.3 Each of ASML and HMI shall (i) provide the other Party and/or its legal counsel 

with drafts of all written filings and other communications intended to be 

submitted to any Competition Authority in respect of any Merger Clearance 

Filings, (ii) give the other Party and/or its legal counsel a reasonable 

opportunity to comment on such filings and communications, (iii) not submit 

such filings or communications without the prior written approval of the other 

Party, such approval not to be unreasonably withheld or delayed, and (iv) 

provide the other Party and/or its legal counsel with final copies of all such 

filings and communications. To the extent deemed reasonably appropriate 

under the circumstances or if required by applicable Law, each of ASML and 

HMI and/or their legal counsel shall also have the right to participate in all 

meetings and discussions with any Competition Authority in connection with a 
Merger Clearance Filing. Each of ASML and HMI shall redact business secrets 

and other confidential information in respect of any other Party's group to the 

extent reasonably identified by such other Party or its legal counsel and to the 

extent relevant to the Merger Clearance Filings such unredacted information is 

shared on a confidential counsel-to-counsel basis only. To the extent the 

applicable merger control regimes provide for such possibility, each Party 

and/or its legal counsel shall have the right to make confidentiality claims with 

respect to any of the approvals, consents or clearances as referred to in Clause 

3.1. 

4.2.4 ASML shall bear all filing fees, expenses and other similar costs in relation to 

the Merger Clearance Filings (excluding fees of the advisors of HMI and all 

internal overhead costs incurred by HMI or any of its Affiliates in relation to any 

such filings). All costs, penalties and fines resulting from not (timely or 

correctly) filing a Merger Clearance Filing, shall be borne by the Party legally 

obligated to file such a Merger Clearance Filing, except to the extent that failure 

to make such (timely or correct) filing is the manifest result of the other Party 
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not (timely) providing sufficient or accurate data to the Party legally obligated to 
file such Merger Clearance Filing. 

4.2.5 For purposes of satisfying the Completion Condition set out in Clause 3.1, each 

of ASML and HMI shall, and shall respectively cause the ASML Group and the 

HMI Group to take, or cause to be taken, all actions that are reasonably 

necessary to obtain clearance for the Transaction from the Competition 

Authorities pursuant to any Merger Clearance Filings, provided that (i) the 

Parties shall not be required to agree to perform or accept any disposition of 

assets or businesses of the ASML Group and the HMI Group respectively which 

would cause a material impact on the ASML Group, the HMI Group or the 

ASML Group and the HMI Group taken together and (ii) if any other action 

would cause a Material Adverse Effect on the ASML Group, the HMI Group or 

the ASML Group and the HMI Group taken together, no Party shall undertake 

such action without the prior written consent of the other Party. 

4.3 HMI shareholder approval  

4.3.1 On or prior to the Signing Date, the HMI Board has resolved to convene an 

extraordinary shareholders meeting at which the shareholders of HMI shall vote 

on the proposal to approve the Transaction (the "EGM").  

4.3.2 Unless otherwise agreed by the Parties, HMI shall convene and hold the EGM 

no later than 17 August 2016. HMI shall provide to ASML for approval (such 

approval not to be unreasonably or untimely withheld) drafts of the notice, 

agenda and other materials to be made available by HMI to HMI shareholders 

for the EGM.   

4.3.3 HMI shall use reasonable best efforts to procure that the number of Shares 
represented by shareholders present at the EGM in person or by proxies 

(including by electronic voting) will meet the applicable quorum requirements 

for resolution on the approval for the Transaction and that the Transaction will 

be approved by the EGM, by undertaking such actions as set out in a 

communications plan jointly agreed between the Parties.  

4.4 Taiwan Regulatory Approvals  

4.4.1 HMI and ASML shall jointly prepare the relevant notices, filings and applications 

to the relevant Governmental Authorities as referred to in Schedule 3 (Taiwan 

Regulatory Approvals) (the "Taiwan Regulatory Filings"). Each of such 

notices, filings and applications shall be filed by the Party required by Law to 

file the same (the "Filing Party") as soon as possible after the EGM, provided 

the shareholders of HMI have approved the Transaction at such EGM. The 

Party not acting as the Filing Party shall have the right to approve any notices, 
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filings and applications prior to such filing, which approval shall not be 
unreasonably withheld or delayed. 

4.4.2 Each Filing Party shall provide the other Party and its legal counsel with drafts 

of all written filings and other communications intended to be submitted to any 

Governmental Authority in respect of any Taiwan Regulatory Filings, give the 

other Party and its legal counsel a reasonable opportunity to comment on such 

filings and communications, not submit such filings or communications without 

the prior written approval of the other Party, such approval not to be 

unreasonably withheld or delayed, and provide the other Party and its legal 

counsel with final copies of all such filings and communications. The other 

Party and its legal counsel shall also have the right to participate in all meetings 

and discussions with any Governmental Authority in connection with a Taiwan 

Regulatory Filing. To the extent applicable Law provides for such possibility, 

each Party and its legal counsel shall have the right to make confidentiality 

claims with respect to any of the approvals, consents or clearances as referred 

to in Clause 3.3, to the extent relating to business secrets and other 

confidential information. 

4.4.3 Each Party shall make available to the other Party all information and 

documentation available that is reasonably necessary to make or supplement 

any notices, filings or applications in connection with the satisfaction of the 

Completion Condition set out in Clause 3.3 and shall use its reasonable best 

efforts to ensure that all such information and documentation is true and 

accurate. Notwithstanding the foregoing, each Filing Party shall be solely 

responsible for making all notices, filings and applications it is required to make 
by Law to obtain the Taiwan Regulatory Approvals.  

4.4.4 The Filing Party shall bear all filing fees in relation to the filings in connection 

with the Taiwan Regulatory Approvals (except that all filing fees in relation to 

the delisting and cancellation of HMI's status as a public company shall be 

borne by HMI). All costs, penalties and fines resulting from not (timely or 

correctly) filing, shall be borne by the Filing Party, except to the extent that 

failure to make such (timely or correct) filing is the result of the other Party not 

(timely) providing sufficient or accurate data to the Filing Party.  

4.4.5 ASML shall use reasonable best efforts to provide all financial documentation in 

relation to the ASML Group as required by the relevant Governmental 

Authorities in connection with the Taiwan Regulatory Filings, including any 

audited financials as may be required. ASML shall bear the costs and expenses 

of producing such (audited) financial documentation in relation to the ASML 

Group. 

4.4.6 HMI shall use reasonable best efforts to provide all financial documentation in 

relation to the HMI Group as required by the relevant Governmental Authorities 
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in connection with the Taiwan Regulatory Filings, including such audited 
financials as may be required. HMI shall bear the costs and expenses of 

producing such (audited) financial documentation in relation to the HMI Group. 

4.4.7 The Audit Committee of HMI has obtained a fairness opinion on the Transaction 

prior to the date of this Agreement and HMI will submit such fairness opinion to 

such Governmental Authorities if and as may be required in connection with the 

Taiwan Regulatory Filings. 

4.4.8 ASML shall cause its Representatives to consult with the CBC and develop and 

agree upon a remittance timeline pursuant to which ASML shall be permitted to 

exchange foreign currency into an amount of NTD sufficient to pay such part of 

the Payment Fund as the CBC requires to be paid in NTD. As soon as 

reasonably practicable after obtaining shareholder approval at the EGM and 

obtaining approval from the Investment Commission, ASML shall or shall cause 

its Affiliates to start with the exchange of foreign currency into NTD in 

accordance with the remittance timeline agreed with the CBC. HMI shall 

provide all reasonable cooperation to ASML to facilitate such consultation with 

the CBC and the development of the remittance timeline. 

4.5 CFIUS Filings and CFIUS Approval 

4.5.1 As soon as practicable following the execution of this Agreement, the Parties 

shall use their reasonable best efforts to submit a draft joint voluntary notice 

(the "Draft CFIUS Filing") to CFIUS pursuant to 31 C.F.R. § 800.401(f) with 

regard to the Transaction. 

4.5.2 As soon as practicable after the Parties submit the Draft CFIUS Filing to 

CFIUS, the Parties shall use their reasonable best efforts to submit a joint 
voluntary notice (the "CFIUS Filing") to CFIUS pursuant to 31 C.F.R. Part 800 

with regard to the Transaction. 

4.5.3 The Parties shall keep each other apprised of communications with, and 

requests for additional information from, CFIUS with respect to the Transaction. 

4.5.4 ASML shall be responsible for, and shall take the lead in, any communication 

with any member agency of CFIUS in connection with the Draft CFIUS Filing 

and the CFIUS Filing, including prior to submission of the Draft CFIUS Filing; 

provided that HMI, in consultation with ASML, may respond to CFIUS and any 

of its member agencies in connection with requests from CFIUS for additional 

information from HMI in connection with the Draft CFIUS Filing or CFIUS Filing. 

4.5.5 The Parties shall use their reasonable best efforts to obtain CFIUS Approval as 

promptly as practicable; provided, further, that HMI shall use its best efforts to 
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cooperate with ASML in pursuing any reasonable course of action that ASML, 

in good faith, believes to be optimal for purposes of obtaining CFIUS Approval.  

4.5.6 ASML shall be willing to enter into such reasonable assurances or agreements 

requested or required by CFIUS or the President of the United States to obtain 

CFIUS Approval, provided however that ASML shall not be required to accept 

any mitigation that limits its ability to own, control and operate the HMI 

Business, limits its ability to integrate the HMI Business into the ASML Group at 

any point in the future, or that otherwise has a material adverse impact on the 

HMI Business. 

4.5.7 If any Party receives any request from CFIUS for supplemental information with 

respect to the Draft CFIUS Filing or CFIUS Filing, the requested Party shall 

provide any such requested information (i) to CFIUS within three (3) Business 

Days of such request (unless an extension is approved in writing by CFIUS), 

and (ii) for requests made to HMI, HMI shall, to the extent possible, also 

provide a draft response to ASML for ASML's review and comment in advance 

of HMI’s response to CFIUS. 

4.6 Cooperation to complete the Transaction 

Subject to Clause 4.2.5, in the event that any administrative or judicial action or 

proceeding is instituted (or threatened to be instituted) by a Governmental 

Authority or any other Person challenging (any part of) the Transaction prior to 

Completion, each Party shall cooperate in all respects with the other Party and 

use its commercially reasonable efforts to defend, contest and resist any such 

action or proceeding and to have vacated, lifted, reversed or overturned any 

Governmental Order, whether temporary, preliminary or permanent, that is in 

effect and that reasonably prohibits, prevents or restricts the consummation of 

the Transaction. 

4.7 Satisfaction and waiver of Completion Conditions 

4.7.1 Each of ASML and HMI, as the case may be, shall inform the other Party in 

writing within two (2) Business Days of becoming aware of (i) the satisfaction of 

any Completion Condition, or (ii) any circumstance that has resulted, or will 

result, in a failure to satisfy any Completion Condition, and shall provide due 

evidence of such satisfaction or failure to satisfy.  

4.7.2 The Completion Conditions set out in Clauses 3.1, 3.2, 3.3, 3.4 and 3.10 may 

be waived only by written agreement between each of the Parties.  

4.7.3 The Completion Conditions set out in Clauses 3.5, 3.7 and 3.8 may be waived 

only by ASML in writing to HMI.  
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4.7.4 The Completion Conditions set out in Clauses 3.6 and 3.9 may be waived only 
by HMI in writing to ASML.  

5 ADJUSTMENT OF CONSIDERATION AND TERMINATION  

5.1 General 

This Agreement terminates immediately by the Parties' mutual written consent, 

by notice given by the Non-Defaulting Party in accordance with Clause 7.6 or 

by notice given by a Party to the other Party in accordance with this Clause 5.  

5.2 Non-satisfaction of Completion Condition 

5.2.1 Subject to Clause 5.2, if a Party (the "Non-Breaching Party") has informed the 

other Party (the "Breaching Party") in accordance with Clause 4.7.1 that a 

Completion Condition has not or will not be satisfied and includes in such 

Notice that such non-satisfaction is due to a material breach by the Breaching 

Party of any of its obligations, covenants and undertakings set out in this 

Agreement, such Breaching Party shall upon receipt of such Notice use 

reasonable best efforts, and the Non-Breaching Party shall reasonably 

cooperate with the Breaching Party, to satisfy the Completion Condition. If upon 

expiry of a period of 30 calendar days after the Notice from the Non-Breaching 

Party to the Breaching Party the relevant Completion Condition is not 

reasonably likely to be satisfied, the Non-Breaching Party may, at its sole 

discretion, in addition to and without prejudice to all other rights or remedies 

available under this Agreement or by Law, terminate this Agreement by Notice 

to the Breaching Party, provided the Non-Breaching Party may not give such 

termination Notice if it is in material breach of any of its obligations, covenants 

and undertakings set out in this Agreement.  

5.2.2 If the Completion Condition set out in Clause 3.2 has not been satisfied, this 

Agreement may only be terminated upon the expiry of six (6) weeks of the date 

of the EGM and within such six (6) weeks period no ASML Tender Offer having 

been launched. During such six (6) weeks period, ASML may at its sole 

discretion decide to launch an ASML Tender Offer in accordance with Clause 

6.5. If an ASML Tender Offer is launched, this Agreement will continue to be in 

force and effect until the completion or termination of such ASML Tender Offer.  

5.3 Adjustment to Consideration 

5.3.1 If ASML has informed HMI in accordance with Clause 4.7.1 that the Completion 

Condition set out in Clause 3.8 has not or will not be satisfied prior to the 

Completion Date, or a Governmental Authority prescribes that an adjustment to 

the Consideration shall be made, or an adjustment to the Consideration is 

necessary in order to obtain the relevant approvals from such Governmental 
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Authority, then ASML and HMI may engage in good faith discussions to 
appropriately adjust the Consideration.  

5.3.2 If Parties agree to an adjustment of the Consideration after the EGM in 

accordance with Clause 5.3.1, such adjustment may be approved by the 

Supervisory Board of ASML and the Audit Committee and Board of HMI without 

requiring the approval by HMI's shareholders. 

5.3.3 If Parties do not agree to an adjustment of the Consideration after having 

engaged in good faith discussions, each Party shall have the rights and 

remedies available under this Agreement and by Law, including, where 

applicable, termination of this Agreement.  

5.4 Long Stop Date  

If any Completion Condition is not satisfied or waived ultimately by 31 March 

2017 (the "Long Stop Date") or such later date as may be agreed between the 

Parties, each of the Parties may, at its sole discretion, in addition to and without 

prejudice to all other rights and remedies available under this Agreement and 

by Law, terminate this Agreement by notice to the other Party, provided that a 

Party may not give such termination notice if it is in material breach of its 

obligations, covenants and undertakings set out in this Agreement. 

5.5 Claim for Losses 

If termination of this Agreement in accordance with this Clause 5 is due to a 

material breach by a Party of its obligations, covenants and undertakings under 

this Agreement, such Party shall, upon termination of this Agreement by the 

other Party not in default, be liable to a claim by such other Party for Losses 

suffered by such other Party (including any of its Affiliates). 

5.6 Survival 

Clauses 1, 5, 10, 11 and 12 shall survive termination of this Agreement. 

6 PRE-COMPLETION COVENANTS 

6.1 Operation of HMI Group prior to Completion 

6.1.1 HMI shall use its reasonable best efforts to procure that between Signing and 

Completion the relevant HMI Group Companies: 

(a) carry on their business activities (including capital spending and R&D 

spending) as a going concern in the ordinary course, substantially 

consistent with past practice; and  
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(b) preserve their present business organisations, lines of business and 

their relationships with customers, suppliers and other third parties with 

which they have material business relations, in each case, substantially 

consistent with past practice. 

6.1.2 HMI shall procure that between Signing and Completion the relevant HMI 

Group Companies, except as expressly contemplated by this Agreement or as 

required by applicable Law, do not, without the prior written consent of ASML: 

(a) make any changes to the share capital, business organisation, group 
structure and constituent documents of the HMI Group Companies 

other than pursuant to exercise of any Vested Company Option, buy-

back of the Dissenting Shares or otherwise obligated by this 

Agreement; 

(b) except as have been approved in HMI's budgets for 2016 as included in 
the Disclosed Information, enter into any agreement or incur any 

commitment involving any capital expenditure in excess of EUR five 

million (5,000,000 euro) in aggregate;  

(c) except for borrowings incurred pursuant to Clause 2.6.4, incur any 
additional borrowings or incur any other material indebtedness other 

than in the ordinary course of business; 

(d) provide any loan to any Third Party or grant any guarantees or 

indemnities for the benefit of any Third Party, in each case other than in 

the ordinary course of business; 

(e) lock cash in deposits or any other investments which are reasonably 

expected to mature beyond the Completion Date and which cannot be 

cancelled without payment of additional costs (except for any minimal 

administrative charges and/or forfeit of accrued interest) or otherwise 

take such actions which will cause cash in the HMI Group not to be 

available for use upon Completion; 

(f) take any action to materially increase in any manner the compensation 

(wages, salary, bonuses or any other form of compensation) of any 

employee, except in the ordinary course of business substantially 

consistent with past practice; 

(g) issue new options, warrants, SARs or similar equity or equity-linked 

rights or cause the partial or complete acceleration of vesting of any 

outstanding options or SARs other than pursuant to the terms of the 

ESOP or the SAR Plans as disclosed in the Data Room;  
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(h) enter into any employment arrangements with any employee or other 

Person that provide for severance or other benefits upon a (direct or 

indirect) change of control of any HMI Group Company other than for 

the purpose of performing the obligations under Clause 2.2;  

(i) make or declare any dividends or distributions to any HMI shareholder, 

or pay any dividend or distribution to any HMI shareholder, except for 

the dividend of NTD1.1 billion (1.1 billion NT dollars) approved at HMI's 

2016 annual general meeting of shareholders held on 8 June 2016; 

(j) enter into any material agreement with any Related Person or any 

agreement that is not at arm's length;  

(k) permit material changes to inventory levels maintained by the HMI 

Group Companies, other than in the ordinary course of business 

substantially consistent with past practice;  

(l) permit material changes to payment terms agreed with suppliers and 

customers of the HMI Group Companies, other than in the ordinary 
course of business substantially consistent with past practice;  

(m) take any action to make any significant change in its method of 

accounting or audit practices, except as required by a change in Law, 

IFRS or GAAP;  

(n) transfer, assign, divest, license, encumber or otherwise dispose of any 
material Intellectual Property, or abandon, or permit to lapse of any 

such material Intellectual Property; or 

(o) enter into, or enter into any discussions in relation to, any alliance, joint 

venture, consortium, partnership or similar agreement with a Third 

Party including for the avoidance of doubt suppliers, customers and 

technology partners, but excluding ordinary course cooperation at an 

operational level that is not material to the HMI Business and not 

material in the context of the Transaction.   

6.1.3 The Parties agree and acknowledge that: 

(a) in applying and enforcing this Clause 6.1, the Parties shall act vis-à-vis 

each other in accordance with the principles of reasonableness and 

fairness giving due consideration to all relevant circumstances; and 

(b) if circumstances require immediate action from a Party or any member 
of its group and such Party is not reasonably able to timely request the 

consent of the other Party or await a response from the other Party to 
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such request, no such consent shall be required provided that the Party 
shall inform the other Party of any such situation as soon as reasonably 

practicable thereafter. 

6.2 SARs and Options 

Promptly following the execution of this Agreement, HMI shall adopt such 

resolutions and take all necessary actions, including using its reasonable best 

efforts to obtain any required consents from all holders of Vested Company 

Options and Unvested Company Options, that are necessary to effect the 

transactions described in Clause 2.2. ASML and its counsel shall be given a 

reasonable opportunity to review and comment on any such actions prior to the 

execution thereof and HMI shall give reasonable and good faith consideration 

to all reasonable comments of ASML and its counsel. 

6.3 HMI Board determination 

6.3.1 HMI confirms that the HMI Board has resolved to: 

(a) unanimously approve the Transaction and the terms and conditions of 

this Agreement; and 

(b) convene the EGM to approve the Transaction and this Agreement. 

6.3.2 HMI agrees that the HMI Board may not revoke or alter its unanimous approval 

of the Transaction.  

6.4 Non-solicitation regarding HMI 

6.4.1 As of the Signing Date up to and including the Completion Date or, if 

shareholder approval is not obtained at the EGM and the Completion Condition 

set out in Clause 3.2 has consequently not been satisfied, up to and including 

the expiry of six (6) weeks after the EGM, HMI shall not, and shall ensure that 
each member of the HMI Group and each of their respective Representatives, 

including the members of the HMI Board, shall not, directly or indirectly, accept, 

agree to, solicit, encourage, facilitate, induce, participate in negotiations, 

cooperate or initiate discussions with respect to, furnish any confidential 

information to any Person with respect to itself or any of them in connection 

with, or approve or enter into any agreement, letter of intent, term sheet or 

similar understanding relating to, any HMI Alternative Transaction.  

6.4.2 An "HMI Alternative Transaction" means, with respect to HMI and/or any 

member of the HMI Group, any transaction, proposal, offer, inquiry, indication 

of interest or other understanding with any Third Party relating to:  
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(a) any acquisition, lease, license, purchase, assignment or other transfer, 
directly or indirectly, in a single transaction or a series of related 

transactions, of any material part of the undertaking, business or assets 

of the HMI Group taken as a whole; 

(b) any convertible debt, equity, equity-linked or other securities, including 

any acquisition or purchase whether by subscription for new securities 

or of existing securities, and in each case including any or all of the 

Shares; or  

(c) any merger, consolidation, share exchange, share swap, tender or 

exchange offer (including a self-tender offer), business combination, 

sale of all or material part of the assets, reorganisation, amalgamation, 

scheme of arrangement, spin-off, material business transfer or other 

similar non-ordinary course corporate transactions involving HMI. 

6.4.3 If a Third Party has communicated an HMI Alternative Proposal to HMI in 

writing, HMI shall notify ASML promptly (and in any event within twenty-four 

(24) hours from receipt by HMI) thereof. ASML and HMI shall discuss in good 

faith to agree on the appropriate response to such Third Party. 

6.5 Option to launch ASML Tender Offer 

6.5.1 In the event that (a) shareholder approval has not been obtained at the EGM 

and the Completion Condition set out in Clause 3.2 has consequently not been 

satisfied or (b) at any time prior to the EGM an HMI Alternative Transaction is 

announced, ASML may, in its sole judgment and discretion, decide to launch a 

tender offer for all Shares for a price per share equal to the Consideration 

within a period of six (6) weeks as of the date of the EGM or the date such HMI 
Alternative Transaction described above is announced, as applicable (such 

tender offer, an "ASML Tender Offer"). The ASML Tender Offer shall be 

subject to a minimum acceptance threshold which shall not be higher than the 

percentage of Shares held by the shareholders who have entered into 

Irrevocable Undertakings (which at the date of this Agreement is approximately 

48.59%). The ASML Tender Offer shall furthermore be subject to obtaining the 

required consents and approvals from the relevant Governmental Authorities 

and the condition that no Material Adverse Effect on the HMI Group has or will 

occur.  

6.5.2 This Agreement shall not apply to any tender offer which ASML may decide to 

launch after the expiry of the period of six (6) weeks as of the date of the EGM 

or the date that an HMI Alternative Transaction is announced as described in 

Clause 6.5.1, as applicable.  
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6.5.3 ASML shall immediately inform HMI if it decides to launch an ASML Tender 
Offer in accordance with Clause 6.5.1. If ASML decides to launch an ASML 

Tender Offer, the HMI Board will support and unanimously recommend to the 

shareholders to tender their Shares in the ASML Tender Offer.  

6.5.4 In the event any ASML Tender Offer successfully closes, HMI shall  

(i) subject to the fiduciaries duties of the HMI board of directors, and provided 

that Clause 8.2 shall apply from and after the closing of such ASML Tender 

Offer and survive any termination of this Agreement, support any subsequent 

transactions or restructuring measures as may be necessary or appropriate to 

achieve ownership by ASML of all the issued and outstanding shares in the 

share capital of HMI at the same per share price equal to the Consideration and 

subsequent delisting of HMI from the TPEx and (ii) do any and all acts that are 

reasonably requested by ASML to convene a shareholders meeting of HMI for a 

re-election of the entire board of directors of HMI. 

6.6 Access to information 

Subject to the terms of the Confidentiality Agreements and applicable Law, 

during the period from the Signing Date to the earlier of the Completion Date 

and the date on which this Agreement is terminated, HMI shall furnish, or cause 

to be furnished, to ASML such financial, tax and operating data and other 

information with respect to its entities and their respective offices, facilities, 

assets, properties, employees, businesses, and operations and shall provide, or 

cause to be provided, access to properties and management, as ASML may 

from time to time reasonably request for purposes of any preparations in 

connection with the HMI Group becoming wholly owned after Completion or to 

verify compliance with the terms and conditions set forth in this Agreement. 

Notwithstanding the foregoing, HMI or its Affiliates shall not be required to 

disclose information where such disclosure would jeopardise attorney-client 

privilege or other immunity or protection from disclosure or contravene any Law 

or any binding agreement entered into prior to the Signing Date. 

6.7 Arrangements with key management team members 

HMI will use reasonable efforts to make its key management team members 

available to discuss and negotiate mutually acceptable retention agreements 

with ASML.  
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6.8 ASML employee consultation 

Prior to Completion, ASML shall fulfil its obligation to provide information to the 

works council of ASML Nederland B.V. with respect to the Transaction in 

accordance with the agreement concluded between ASML, ASML Nederland 

B.V. and the works council of ASML Nederland B.V. on 21 August 2014. 

7 COMPLETION 

7.1 Completion Date and time 

Completion shall take place at 10:00a.m. Taiwan time, as soon as practicable 

but in no event later than five (5) Business Days following (i) the satisfaction or, 

to the extent permitted by applicable Law, waiver of the Completion Conditions 

(other than those Completion Conditions that by their terms are to be satisfied 

at Completion, but subject to the satisfaction or, to the extent permitted by 

applicable Law, waiver of those Completion Conditions at Completion) and (ii) 

completion of the remittance timeline agreed with the CBC for the foreign 

exchange transactions necessary to convert euro or other foreign currency into 

NTD for payment of the Payment Fund, unless another date is agreed to in 

writing by ASML and HMI.  

7.2 Payment  

7.2.1 At or prior to the Completion Date, ASML shall deliver or cause to be delivered 

to HMI's stock agent, or, at ASML's sole discretion, to another stock agent 

designated by ASML (the "Stock Agent"), in trust for the benefit of the 

shareholders of HMI, cash in an amount sufficient to pay the aggregate 

Consideration (the "Payment Fund"). The Payment Fund shall not be used for 

any purpose other than to pay the Consideration per Share to the shareholders 
of HMI in accordance with this Agreement. ASML shall pay all charges and 

expenses, including those of the Stock Agent, incurred in connection with the 

payment of the Consideration.  

7.2.2 As soon as reasonably practicable on or after the Completion Date, ASML shall 

cause the Stock Agent to pay the Consideration to each holder of record of 

Shares represented by book-entry that, immediately prior to the Completion 

Date, represented outstanding Shares that were converted into the right to 

receive the Consideration. After paying the Consideration pursuant to this 

Clause 7.2.2, the Stock Agent shall apply with the Taiwan Depository & 

Clearing Corporation to transfer the Shares to the name of ASML or, if ASML 

has designated a wholly-owned Subsidiary in accordance with Clause 2.3.1, the 

Purchaser. The Consideration shall be paid to the Person whose name is 

registered as the holder of the Shares.  
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7.2.3 Any portion of the Payment Fund (and any interest or other income earned 
thereon) that remains undistributed to the holders of Shares (other than 

Dissenting Shares) one year after the Completion Date shall be delivered to 

ASML or the Purchaser upon demand, and any holders of Shares (other than 

Dissenting Shares) who have not received the Consideration for any Share held 

by them immediately prior to the Completion Date, shall after the expiry of one 

year after the Completion Date look only to ASML, as general creditor, for 

payment of the Consideration with respect to such Shares, without interest. In 

the event that the Payment Fund is insufficient to make the payments 

contemplated by this Agreement, ASML shall, or shall cause its designated 

Subsidiary to, promptly deposit additional funds with the Stock Agent in an 

amount which is equal to the deficiency in the amount required to make such 

payment. The Payment Fund will not be used for any purpose not expressly 

provided for in this Agreement. 

7.3 Right of withholding 

ASML or its designated Subsidiary shall be entitled to deduct and withhold from 

the Consideration otherwise payable to any holder of the Shares pursuant to 

this Agreement such amounts as may be required to be deducted and withheld 

pursuant to applicable Law. To the extent that amounts are so withheld and 

paid over to the appropriate Tax Authority by ASML (through the Stock Agent), 

such withheld amounts shall be treated for all purposes of this Agreement as 

having been paid to the Person in respect of which such deduction and 

withholding was made. The Stock Agent shall make available, upon request by 

any seller of Shares, all receipts of payment of the foregoing amounts withheld 

and treated as having been paid to such seller.  

7.4 Certificates 

7.4.1 At Completion, ASML shall deliver a certificate to HMI signed by an authorised 

officer of ASML and dated as of the Completion Date, confirming that each of 

the Completion Conditions set out in Clause 3.6 and 3.9 has been satisfied 

(unless such Completion Condition has been waived by HMI).  

7.4.2 At Completion, HMI shall deliver a certificate to ASML signed by an authorised 

officer or HMI and dated as of the Completion Date, confirming that each of the 

Completion Conditions set out in Clauses 3.5, 3.7 and 3.8 have been satisfied 

(except for those Completion Conditions which may have been waived by 

ASML).  
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7.5 Effect of Completion 

7.5.1 The Transaction shall have the effects set forth in this Agreement and in the 

relevant provisions of applicable Law. 

7.5.2 Upon Completion, the directors of HMI shall be discharged and replaced by the 

following Persons for a new term of office: Peter Wennink, Wolfgang Nickl, 

Christophe Fouquet and Jack Jau. The responsibility of the HMI board after 

Completion shall include the following, among others: 

(a) appointing the management team; 

(b) approving the business plan of HMI; 

(c) approving remuneration packages of the key employees;  

(d) approving the annual budget of HMI. 

7.5.3 Upon Completion, a person designated by ASML will be appointed as 

supervisor of HMI.  

7.6 Breach of Completion obligations 

If a Party breaches any obligation under this Clause 7 (such Party, the 

"Defaulting Party" and the other Party, the "Non-Defaulting Party"), the Non-

Defaulting Party may choose not to proceed with Completion and set a new 

date for Completion, subject to the TPEx approving such new date as the 

delisting date. If on the new date set for Completion in accordance with this 

Clause 7.6, the Defaulting Party breaches any of its obligations under this 

Clause 7, the Non-Defaulting Party shall, without prejudice to any other rights 

and remedies available to it, be entitled by written notice served on the 

Defaulting Party to terminate this Agreement. 

8 POST-COMPLETION ITEMS  

8.1 Post-Completion organisation plan 

Schedule 6 (Post-Completion organisation plan) contains a number of post-

Completion matters relating to the HMI Group.  

8.2 D&O insurance and indemnity 

8.2.1 Subject to Completion and Clause 8.2.2, and to the extent permitted by Law, 

ASML shall cause the HMI Group Companies to indemnify, defend and hold 

harmless each person who is now, or has been at any time prior to the Signing 

Date or who becomes prior to the Completion Date, an officer, supervisor or 

- 35 -



 

EXECUTION VERSION 

 

 

27 / 35 

director of any of the HMI Group Companies (the "D&O Indemnified Parties") 
against any and all Liabilities incurred by the D&O Indemnified Party as a result 

of any threatened or actual claim, action, suit, proceeding or investigation (the 

"Action"), brought by any party other than any HMI Group Company or any 

ASML Group Company in connection with the fact that he or she has acted as 

an officer, supervisor or director of any of the HMI Group Companies at any 

time prior to Completion. This indemnity shall lapse after a period of six 
(6) years from the Completion Date.   

8.2.2 The D&O Indemnified Party will not be indemnified under the indemnity set out 

in Clause 8.2.1 with respect to Actions that relate to the gaining in fact of 

personal profits, advantages or remuneration to which the D&O Indemnified 

Party was not legally entitled, or if the D&O Indemnified Party shall have been 

adjudged to be liable for fraud, wilful misconduct, gross negligence or 

intentional recklessness in respect of the Action for which the D&O Indemnified 

Party is seeking indemnification. The indemnity set out in Clause 8.2.1 shall 

have no force and effect if and for as long as any Liability is recoverable under 

any insurance policy, including but not limited to the current directors' and 

officers' liability insurance policies maintained by the HMI Group.  

8.2.3 ASML shall cause the HMI Group to obtain a "tail" policy, with a claims period 

of six (6) years from the Completion Date, on the current directors' and officers' 

liability insurance policies maintained by the HMI Group covering acts or 

omissions occurring at or prior to the Completion Date with respect to those 

persons who are currently (and any additional persons who prior to the 

Completion Date become) covered by such directors' and officers' liability 
insurance policy on terms and scope with respect to such coverage, and in 

amount, not less favorable to such individuals than those of such policy in effect 

on the date of this Agreement. If ASML for any reason fails to cause the HMI 

Group to obtain such "tail" policy as of the Completion Date, then ASML shall 

cause the HMI Group to maintain for six (6) years from the Completion Date 

such current directors' and officers' liability insurance policies maintained by the 

HMI Group (provided, that the HMI Group may substitute therefor policies, 

issued by an insurer carrier with the same or better credit rating as the current 

insurance carrier, of at least the same coverage with respect to matters 

occurring prior to the Completion Date containing terms and conditions that are 

not less favorable in the aggregate, including a "tail" policy).   

9 WARRANTIES 

9.1 ASML Warranties 

9.1.1 ASML represents and warrants to HMI that the statements set out in Schedule 

4 (ASML Warranties) (the "ASML Warranties") are true and accurate in all 

material respects (except for such ASML Warranties that contain an express 
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materiality qualification, which shall be true and accurate in all respects) as at 
the Signing Date and as at Completion, unless expressly made as of a 

specified date, then only as of such specified date. 

9.2 HMI Warranties 

9.2.1 HMI represents and warrants to ASML that the statements set out in Schedule 

5 (HMI Warranties) (the "HMI Warranties") are true and accurate in all material 

respects (except for such HMI Warranties that contain an express materiality 

qualification, which shall be true and accurate in all respects) as at the Signing 

Date and as at Completion, unless expressly made as of a specified date, then 

only as of such specified date. 

9.2.2 The HMI Warranties are limited by the HMI Disclosed Information. HMI shall not 

be liable for any HMI Warranties being untrue or inaccurate in respect of any 

facts, matters or other information set out in the HMI Disclosed Information. In 

case of any facts, matters or other information arising or discovered after the 

Signing Date which are reasonably expected to be important for a prospective 

purchaser of the Shares to know, HMI shall promptly disclose such facts, 

matters or other information to ASML. The HMI Disclosed Information will be 

deemed to be updated to include such facts, matters or other information 

disclosed to ASML by HMI, except that the HMI Disclosed Information shall not 

be deemed updated in respect of the HMI Warranty set out in Paragraph 17 of 

Schedule 5 (HMI Warranties). Any disclosure by HMI after the Signing Date will 

not affect ASML's right to terminate this Agreement in accordance with its terms 

in case such disclosure relates to facts, matters or other information which 

constitute or will constitute (i) a material breach of the HMI Warranty set out in 
Paragraph 17 of Schedule 5 (HMI Warranties) or (ii) a Material Adverse Effect 

on the HMI Group.  

9.3 Expiry of warranties   

Each of the ASML Warranties and the HMI Warranties will expire immediately 

after Completion and each of ASML and HMI shall no longer be liable for any 

breaches of any ASML Warranties and HMI Warranties respectively.  

10 CONFIDENTIALITY 

10.1 Announcements 

10.1.1 No public announcement, circular or other public communication in connection 

with the existence or the subject matter of this Agreement or the Transaction 

shall be made or issued by or on behalf of any Party or its respective Affiliates, 

without the prior written approval of ASML (in case of any public 

announcements, circulars or other public communications by HMI or its 
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Affiliates) or HMI (in case of any public announcement, circular or other public 
communication by ASML or its Affiliates), which approval shall not be 

unreasonably or untimely withheld to the extent the communication is required 

pursuant to applicable Law, or the rules of any officially recognised exchange 

on which the securities of a Party or any of its Affiliates are listed, or a binding 

decision of a court or another Governmental Authority. 

10.1.2 Immediately after Signing, the Parties shall jointly announce that they have 

reached agreement on the Transaction by way of a press release in the form as 

included in Schedule 8 (Announcement) (the "Announcement"). In addition, 

HMI shall make such disclosure through the website designated by the TPEx in 

the form required by the TPEx.  

10.1.3 ASML and HMI shall agree on the contents and the timing of any separate or 

joint press release or disclosure to be issued other than the Announcement, 

including any press release or disclosure in respect of Completion.  

10.2 Confidentiality undertaking 

10.2.1 Each of the Confidentiality Agreements shall continue to have force and effect 

up to Completion in accordance with its terms and upon Completion shall 

terminate and no longer have any force or effect.  

10.2.2 Without prejudice to the terms and conditions of the Confidentiality Agreements 

and subject to Clause 10.1 and Clause 10.2.3, each of the Parties shall, and 

shall procure its Affiliates to, treat as strictly confidential and not disclose any 

information contained in or received or obtained as a result of entering into this 

Agreement or any agreement entered into in connection with this Transaction 

which relates to: 

(a) the provisions of this Agreement or any agreement entered into in 

connection with this Transaction; 

(b) the negotiations relating to this Agreement or any such other 

agreement; or 

(c) ASML, HMI or the business activities carried on by them or any of their 

respective Affiliates, 

(the "Confidential Information").  

All Confidential Information shall be used by the Parties solely for the purpose 

of evaluating, negotiating and consummating the Transaction and for no other 

purpose or reason whatsoever. 
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10.2.3 Nothing in this Clause 10 prevents any Confidential Information of a Party or 
any of its Affiliates from being disclosed by the other Party or any of its Affiliates 

(the "Disclosing Party"):  

(a) in accordance with this Agreement;  

(b) with the written approval of the other Party which, in the case of any 

public announcement, shall not be unreasonably withheld or delayed;  

(c) to the extent required by Law or any competent regulatory body, 

provided, however, that the Disclosing Party shall promptly notify the 

other Party, where practicable and lawful to do so, before disclosure 

occurs and cooperate with the other Party regarding the timing and 

content of such disclosure or any action which the other Party may 

reasonably elect to take to challenge the validity of such requirement;  

(d) to the extent that the information is in or comes into the public domain 

other than as a result of a breach of any undertaking or duty of 

confidentiality by the Disclosing Party; or  

(e) to either Party's professional advisers, auditors or bankers on a need to 

know basis. However, before any disclosure to any such persons, the 

Disclosing Party shall procure that such persons are made aware of the 

terms of this Clause 10 and shall use its best endeavours to procure 

that such persons adhere to such terms. 

11 MISCELLANEOUS 

11.1 Further assurances 

Each Party shall at its own costs and expenses from time to time execute and 

procure to be executed such documents and perform and procure to be 
performed such acts and things as may be reasonably required by each of 

them to effect the Transaction and to give the Parties the full benefit of this 

Agreement. 

11.2 Entire agreement 

This Agreement together with Confidentiality Agreements contains the entire 

agreement between the Parties relating to the subject matter of this Agreement, 

to the exclusion of any terms implied by Law which may be excluded by 

contract, and supersedes any previous written or oral agreement between 

ASML and HMI in relation to the matters dealt with in this Agreement. 
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11.3 Assignment 

No Party may, without the prior written consent of the other Party, assign, 

transfer or encumber (in each case either in its entirety or in part) any of its 

rights and obligations under this Agreement, provided that ASML may transfer 

its right to acquire the Shares to a wholly owned Subsidiary in accordance with 

Clause 2.3.1.  

11.4 Invalidity 

If any provision in this Agreement is held to be or becomes illegal, invalid, not 

binding or unenforceable (in each case either in its entirety or in part), the 

Parties shall remain bound to the remaining part. The Parties shall use 

reasonable efforts to agree a replacement provision that is legal, valid, binding 

and enforceable to achieve so far as possible the intended effect of the illegal, 

invalid, not binding or unenforceable part.  

11.5 Counterparts 

This Agreement may be signed in one or more counterparts, each of which 

shall constitute an original signature page to this Agreement. This Agreement 

may be executed by facsimile signature or electronically scanned signature and 

such signatures shall constitute an original for all purposes. 

11.6 Waiver 

This Agreement may not be amended, nor any obligation waived, except in 

writing and signed by all Parties hereto. Any failure to enforce any provision of 

this Agreement shall not constitute a waiver thereof or of any other provision.  

11.7 Amendment 

No amendment of this Agreement shall be effective unless such amendment is 
in writing and signed by or on behalf of each Party. 

11.8 Third party rights 

This Agreement contains no stipulations for the benefit of a third party which 

may be invoked by a third party against any Party. 

11.9 No rescission 

To the extent permitted by Law, each Party waives its right to rescind this 

Agreement, in whole or in part.  
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11.10 Method of payment 

11.10.1 Wherever in this Agreement it is provided that HMI provide or procure a 

payment to ASML, HMI shall arrange that this payment will be made by HMI for 

itself and on behalf of the relevant member of HMI Group to ASML for itself and 

on behalf of the relevant member of ASML Group. 

11.10.2 Wherever in this Agreement it is provided that ASML provide or procure a 

payment to HMI, ASML shall arrange that this payment will be made by ASML 

for itself and on behalf of the relevant member of ASML Group to HMI for itself 

and on behalf of the relevant member of HMI Group. 

11.10.3 Any payments must be effected by crediting for same day value the account 

specified by HMI or ASML, as the case may be, on behalf of the Party entitled 

to the payment (reasonably in advance and in sufficient detail to enable 

payment by telegraphic or other electronic means to be effected) on or before 

the due date for payment. 

11.11 Costs 

Unless this Agreement provides otherwise, all costs which a Party has incurred 

or must incur in preparing, concluding or performing this Agreement are for its 

own account. 

11.12 Interest 

If any Party defaults in the payment when due of any amount payable under 

this Agreement, the liability of that Party will be increased to include interest on 

the amount from the date when the payment is due until the date of actual 

payment (as well after as before judgment) at the Interest Rate. 

11.13 Notices 

11.13.1 Any notice, request, consent, claim, demand and other communication between 

the Parties in connection with this Agreement (a "Notice") shall be in writing 

and shall be given and shall be deemed to have been duly given if written in the 

English language and:  

(a) delivered personally (Notice deemed given upon receipt);  

(b) delivered by registered post (Notice deemed given upon confirmation of 

receipt); or  

(c) sent by an internationally recognised overnight courier service such as 

Federal Express (Notice deemed given upon receipt),  
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in each case with a copy by email, which copy shall not constitute a Notice. 

11.13.2 All Notices shall be sent at the address set out below, or to such other Person 

or address as notified to the other Party from time to time. 

(a) If to ASML:  

Address: ASML Holding N.V. 

De Run 6501 

5504 DR Veldhoven 

 The Netherlands 

 

Attention:  Chief Legal Officer  

E-mail: robert.roelofs@asml.com  

With a copy to: De Brauw Blackstone Westbroek N.V.  

Claude Debussylaan 80 

1082 MD Amsterdam 

The Netherlands 

Telephone:  (+31) 20 577 1958 

Email:  michael.schouten@debrauw.com 

Attn:  Michael Schouten 

(b) If to HMI:  

Address: Hermes Microvision, Inc. 

 7F, No.18, Puding Road, East Dist.,  

 Hsinchu City 300, Taiwan (R.O.C.) 

Attention:  Chief Financial Officer  

E-mail: leo.shen@hermes-microvision.com 

With a copy to: Jones Day 

8F, 2 Tun Hua S. Rd., Sec. 2 

Taipei 106, 

Taiwan, the Republic of China 

Telephone:  +886-2-7712-3201 

Email:  jhuang@jonesday.com 

Attn:  Jack J.T. Huang 
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12 GOVERNING LAW AND DISPUTE RESOLUTION 

12.1 Governing law 

This Agreement (including Clause 12.2) and the documents to be entered into 

pursuant to it, save as expressly otherwise provided therein, shall be governed 

by and construed in accordance with the Laws of the Republic of China 

(Taiwan). 

12.2 Dispute resolution  

12.2.1 Any dispute arising out of, or in connection with, this Agreement or other 

agreements and arrangements connected to or resulting from this Agreement, 

shall be submitted to the Chief Executive Officer of ASML and the Chairman of 

HMI to be settled and resolved by them within fifteen (15) Business Days of the 

matter being referred to them, following and upon the written request of either 

of the Parties.  

12.2.2 If the dispute cannot be resolved in accordance with Clause 12.2.1, then, at the 

election of any party to the dispute, the dispute shall be finally and exclusively 

settled by arbitration administered by the Singapore International Arbitration 

Centre in accordance with its arbitration rules in force when the request for 

arbitration is submitted and taking into account the following:  

(a) the arbitral tribunal shall be composed of three (3) arbitrators, each of 

them to be nominated, confirmed and appointed in accordance with the 

applicable arbitration rules; 

(b) the place of the arbitration will be Singapore, Republic of Singapore; 

(c) any hearings shall take place in Taipei, the Republic of China (Taiwan), 

but the arbitral tribunal may conduct meetings and may deliberate at 
any location it considers appropriate;  

(d) the proceedings shall be conducted in the English language, and 

English shall be the language of the arbitration; 

(e) the arbitral tribunal shall decide and make its arbitral award or awards 

in accordance with the applicable rules of law, and. shall not assume 

the powers of an amiable compositeur or decide ex aequo et bono;  

(f) an arbitration pursuant to this Clause 12.2 shall not be consolidated 

with any other arbitration, except for another arbitration pursuant to this 

Clause 12.2; and 
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(g) any dispute and the existence and content of any arbitral proceedings 
under this Clause 12.2 must be kept strictly confidential by the Parties, 

the members of the arbitral tribunal and the Singapore International 

Arbitration Centre, and no publication of any arbitral award, any other 

decision of the arbitral tribunal or any materials produced or exchanged 

in the course of such arbitral proceedings is permitted, except (i) to the 

extent that disclosure or publication is required to fulfil a legal duty, 

protect a legal right, or enforce or challenge an arbitral award in legal 

proceedings before a court or other judicial authority; (ii) with the 

written consent of the Parties; (iii) where required for the preparation or 

presentation of a claim or defence in arbitral proceedings under this 

Clause 12.2; (iv) by order of the arbitral tribunal at the request of a 

Party; or (v) to the extent required pursuant to the law or the rules of 

any officially recognised stock exchange on which the securities of a 

Party are listed. 

 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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Schedule 1 Definitions and interpretation 

1 Definitions 

Capitalised terms, including those used in the introduction and preamble of this 

Agreement, have the following meaning:  

"Accounts Date" means 31 December 2015; 

"Affiliate" means, with respect to any Person, any corporation, partnership, or 

other business or legal entity that, directly or indirectly, controls, is controlled 

by, or is under common control with such Person. The term "control" means, for 

purposes of this definition, the possession, direct or indirect, of the power to 

direct or cause the direction of the management and policies of an entity, 

whether through the ownership of voting securities or by contract. Control will 

be presumed if one entity owns, either of record or beneficially, fifty percent 

(50%) or more of the capital stock or share capital entitled to vote for the 

election of directors of the entity or fifty percent (50%) or more of equity or 

voting interest of the entity; 

"Agreement" means this share swap agreement including the Schedules; 

"Announcement" has the meaning set out in Clause 10.1.2; 

"Appraisal" has the meaning set out in Clause 2.6.1; 

"ASML" has the meaning set out in the preamble of this Agreement; 

"ASML Group" or "ASML Group Companies" means ASML and its 

Subsidiaries, excluding, from and after Completion, the HMI Group and "ASML 

Group Company" means any one of them or the relevant one of them, as the 

context requires;  

"ASML Tender Offer" has the meaning set out in Clause 6.5.1; 

"ASML Warranties" has the meaning set out in Clause 9.1.1, and "ASML 

Warranty" means any one of them or the relevant one of them, as the context 

requires; 

"Business Day" means a day, which is not a Saturday, a Sunday, a public 

holiday or any other day on which banks are required or authorised by Law to 

be closed in Taiwan or the Netherlands; 

"CBC" means the Central Bank of the Republic of China (Taiwan);  
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"CFIUS" has the meaning set out in Clause 3.4(a); 

"CFIUS Approval" has the meaning set out in Clause 3.4; 

"CFIUS Filing" has the meaning set out in Clause 4.5.2; 

"Completion" means, subject to the satisfactory performance and completion 

of all actions set out in Clause 7, the completion of the Transaction, including 

the acquisition of the Shares by ASML or its designated Subsidiary; 

"Competition Authorities" means the competition authorities in the countries 

as set out in Schedule 2 (Merger Clearance Filings), and "Competition 
Authority" means any one of them or the relevant one of them, as the context 

requires; 

"Completion Conditions" means the conditions set out in Clause 3, and 

"Completion Condition" means any one of them or the relevant one of them, 

as the context requires; 

"Completion Date" means, subject to the satisfactory performance and 

completion of all actions set out in Clause 7, the date on which Completion 

commences; 

"Confidential Information" has the meaning set out in Clause 10.2.2; 

"Confidentiality Agreements" means (i) the Confidentiality Agreement 

between ASML, HMI and Hermes-Epitek Corporation dated 29 April 2016 and 

(ii) the Mutual Non-disclosure Agreement between ASML and Hermes-Epitek 

Corporation dated 21 January 2016;  

"Consideration" has the meaning set out in Clause 2.1.1; 

"Consolidated Financial Statements" means the audited consolidated 

financial statements of the HMI Group for the twelve (12) month period ended 
on the Accounts Date, and the quarterly unaudited consolidated financial 

statements of the HMI Group for the period ended on 31 March 2016, in each 

case including consolidated balance sheet, consolidated statement of 

comprehensive income, consolidated statement of changes in equity, 

consolidated statement of cash flows and notes thereto as made public by HMI; 

"Data Room" means the virtual data room hosted by Intralinks containing the 

documents and information relating to the HMI Group;  

"Defaulting Party" has the meaning set out in Clause 7.2; 

"Deferred Cash Bonus Plan" means the employee incentive plan of HMI USA, 
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dated 2005;  

"Deferred Cash Bonus Unit" means (i) the right to acquire one or more shares 

in HMI USA and sell such shares to an Affiliate of HEC and/or (ii) a share in 

HMI USA acquired pursuant to the Deferred Cash Bonus Plan and legally 

owned by an employee of HMI USA; 

"Disclosing Party" has the meaning set out in Clause 10.2.3;  

"Dissenting Shareholder" has the meaning set out in Clause 2.6.1; 

"Dissenting Shares" has the meaning set out in Clause 2.6.1; 

"Draft CFIUS Filing" has the meaning set out in Clause 4.5.1 and is together 

with "CFIUS Filing" defined as "CFIUS Filings"; 

"E-Beam and Inspection Solutions" means electron beam systems (including 

parts, materials, designs and software used therewith or integrated therein) 

used in connection with, and processes and methods for, substrate inspection 

in the semiconductor industry, including the eScan, eP and eXplore series of 

the HMI Group;   

"EGM" has the meaning set out in Clause 4.3.1; 

"Encumbrance" means any claim, charge, pledge, mortgage, lien, option, 

equity, power of sale, hypothecation, retention of title, right of pre-emption, right 

of first refusal or other third party rights or security interest of any kind or an 

agreement to create any of the foregoing; 

"ESOP" means the HMI — 2015, 1st Employee Stock Option Issuance and 

Subscription Plan; 

"EUR" means the official currency of the Netherlands as at the Signing Date, it 

being understood, however, that if such currency is no longer the official 

currency of the Netherlands at the date on which an amount becomes due and 

payable under or otherwise in connection with this agreement, "EUR" will be 

deemed to refer to its equivalent in the official currency of the Netherlands at 

such date; 

"Event" means any transaction, act, omission or event of whatsoever nature 

and includes any change in the residence of any person for the purposes of any 

Taxation, and references to an Event effected prior to the Completion Date, 

includes (i) references to a transaction completed after the Completion Date in 

pursuance of a legally binding obligation or an arrangement, in either case 

whether or not conditional, incurred or entered into prior to the Completion 
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Date, and (ii) any Event that is deemed to have occurred for Tax purposes; 

"Filing Party" has the meaning set out in Clause 4.4.1; 

"GDS Agent" has the meaning set out in Clause 2.1.3; 

"Governmental Authority" means, to the extent it has jurisdiction in respect of 

the relevant matter stated in this Agreement, any judicial, legislative, executive, 

regulatory or competition authority or any other governmental authority, of any 
jurisdiction, including of the European Union; 

"Governmental Order" means any final and non-appealable order, writ, 

judgment, injunction, decree, declaration, stipulation, determination or award 

entered by or with any Governmental Authority; 

"HMI" has the meaning set out in the preamble of this Agreement; 

"HMI Alternative Transaction" has the meaning set out in Clause 6.4.2; 

"HMI Board" means the board of directors of HMI; 

"HMI Business" means the entire worldwide substrate inspection business as 

conducted as at the Signing Date by the HMI Group Companies, including all 

processes currently employed or under development and products currently 

manufactured, sold or under development therein, including E-Beam and 

Inspection Solutions;  

"HMI Disclosed Information" means the documents and information relating to 

the HMI Group disclosed in the Data Room;  

"HMI Group" or "HMI Group Companies" means HMI and its Subsidiaries from 

time to time, and "HMI Group Company" means any one of them or the 

relevant one of them, as the context requires; 

"HMI Intellectual Property" means Intellectual Property which at or 

immediately prior to the Signing Date and/or the Completion Date is used or to 

be used in relation to the HMI Business, including the Intellectual Property 

listed in a schedule included in the HMI Disclosed Information and all other 

Intellectual Property owned by any HMI Group Company;  

"HMI USA" means Hermes Microvision Inc. (USA);  

"HMI Warranties" has the meaning set out in Clause 9.2, and "HMI Warranty" 

means any one of them or the relevant one of them, as the context requires;  
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"Irrevocable Undertakings" has the meaning set out in recital (D);  

"Intellectual Property" means trademarks, service marks, trade names, 

domain names, logos, patents, inventions, design rights, copyrights, semi-

conductor topography rights, database rights, Know-how and all other similar 

rights in any part of the world including, where such rights are obtained or 

enhanced by registration, any registration of such rights and applications and 
rights to apply for such registrations;  

"Investment Agreement" has the meaning set out in recital (D); 

"Know-how" means confidential and proprietary industrial and commercial 

information and techniques in any form including drawings, formulas, test 

results, reports, project reports and testing procedures, instruction and training 

manuals, tables of operating conditions, market forecasts, lists and particulars 

of customers and suppliers; 

"Knowledge" means: 

(a) with respect to HMI, the actual knowledge of (i) Jack Ying Chia Jau, (ii) 

Yi-Hsiang Wang, (iii) Chung-Shih Pan, (iv) Zhong-Wei Chen,  

(v) Leo Hsiao-Lien Shen, (vi) Kuo Shih (Kevin) Liu and (vii) Wei Ming 

Ren, after reasonable inquiry of his or her immediate subordinate;  

(b) with respect to ASML, the actual knowledge of Wolfgang Nickl and 

Robert Roelofs, after reasonable inquiry of his or her immediate 

subordinate;  

"Law" means any applicable statute, law, treaty, ordinance, order, rule, 

directive, regulation, code, executive order, injunction, judgement, decree or 

other requirement of any Governmental Authority; 

"Liabilities" means all liabilities, duties and obligations of every description, 

whether deriving from contract, common law, Law or otherwise, whether known 

or unknown, present or future, actual or contingent, ascertained or 

unascertained, disputed or undisputed and whether owed or incurred severally 

or jointly or as principal or surety, and "Liability" means any one of them or the 
relevant one of them, as the context requires; 

"Long Stop Date" has the meaning set out in Clause 5; 

"Losses" means all damage, losses, Liabilities, claims, charges, payments, 

fines, demands and related reasonable costs and expenses (including 

reasonable legal costs and reasonable experts' and consultants' fees) as 

determined pursuant to and in accordance with the Laws of the Republic of 
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China (Taiwan); 

"Luxembourg GDSs" has the meaning set out in Clause 2.1.3;  

"M&A Act" has the meaning set out in recital (A);  

"Material Adverse Effect" means any change, effect, event, occurrence, state 

of facts or development that is either alone or in any combination that exist at 

the date of determination of the occurrence of a Material Adverse Effect, 

materially adverse to the HMI Business or the business of the ASML Group, as 

the case may be, or the cash flow, results of operations, financial condition, 

assets or reputation, of the HMI Group or the ASML Group, as the case may 

be, and in each case taken as a whole, provided that in no event shall any of 

the following be taken into account in determining whether there has been such 

a Material Adverse Effect: 

(a) any change in Law or accounting standards or interpretations or 

enforcement thereof after the date of this Agreement; 

(b) any change in economic, business or political conditions or industry-

wide or financial market conditions generally (including those affecting 

the securities markets or changes in interest rates or exchange rates), 

except to the extent if such change has a materially disproportionate 

effect on the relevant group of companies, taken as a whole, in 

comparison to other companies in the same industry; 

(c) any acts of terrorism, major armed hostilities or war; 

(d) any major natural disasters;  

(e) any action required to be taken in connection with this Agreement or 

the failure to take any action that is expressly prohibited by this 
Agreement; 

 

(f) with respect to HMI Group only, the buy-back of any Dissenting Shares;  
 

(g) any change directly attributable to the public announcement of the 

Transaction or this Agreement; and 
 

provided, further, that with respect to "reputation", only to the extent 

and only after (i) indictment of a senior management for fraud or any 

other felony offenses involving dishonesty or (ii) initiation of any charge 

or proceeding or issuance of any order, decree, decision or judgment of 

any court or Governmental Authority against any HMI Group Company 

or any of their respective directors, officers or senior management 
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relating to any integrity issues (such as fraud, corruption and money 
laundering), shall any such event be taken into account in determining 

Material Adverse Effect; 

 

"Merger Clearance Filings" has the meaning set out in Clause 3.1;  

"Non-Defaulting Party" has the meaning set out in Clause 7.2; 

"Notice" has the meaning set out in Clause 11.13.1;  

"NTD" means New Taiwan Dollars, the lawful currency of the Republic of 

China; 

"Party" and "Parties" have the meaning set out in the preamble of this 

Agreement; 

"Payment Fund" has the meaning set out in Clause 7.2.1; 

"Permitted Encumbrances" means: (i) Encumbrances reflected in the 

Consolidated Financial Statements, (ii) Encumbrances for current Taxes, 

assessments not yet due and payable or that are being contested in good faith, 

(iii) statutory or common law Encumbrances in favor of carriers, 

warehousemen, mechanics and materialmen, to secure claims for labor, 

materials or supplies for amounts not yet due or payable, and other like 

Encumbrances, (iv) easements, reservations, rights-of-way, restrictions, minor 

defects or irregularities in title and other similar Encumbrances, in each case 

affecting real property, and (v) Encumbrances in favor of customs and revenue 

authorities arising as a matter of law to secure payment of customs duties in 

connection with the importation of goods; 

"Person" means an individual, a company or corporation, a partnership, a 

limited liability company, a trust, an association, a foundation or other legal 

entity or unincorporated organisation, including a Governmental Authority; 

"Private Placement" has the meaning set out in recital (D); 

"Properties" has the meaning set out in Clause 5.1 of Schedule 5 (HMI 

Warranties); 

"Purchaser" has the meaning set out in Clause 2.3.1;  

"Related Person" means, with respect to any Person, such Person's Affiliates, 

the respective directors, officers, partners, members, trustees, employees, 

agents, administrators, managers and representatives of such Person and such 

Person's Affiliates and any family members of such Person and such Person's 
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Affiliates; 

"Relief" means any relief, allowance, attribute, amortisation, depreciation, 

credit, deduction, exemption, tax loss carry forward, set-off or other relief of a 

similar nature granted or available in relation to Tax and any repayment or right 

to repayment of Tax; 

"Representative" means, with respect to any Person, such Person's officers, 

directors, principals, employees, bankers, attorneys, advisors, auditors, and 

agents; 

"Restricted Party" means any person or entity that is (a) the subject of, or 

beneficially owned or controlled by a person or entity who is the subject of, 

Sanctions, (b) the government of a Sanctioned Country, (c) located in or 

organised under the laws of any Sanctioned Country, or (d) otherwise a target 

of Sanctions; 

"Sanctioned Country" means a country or territory which is subject to 

Sanctions; 

"Sanctions" means economic or financial sanctions or trade embargoes 

imposed, administered or enforced from time to time by (a) the United States 

government (b) the United Nations Security Council, (c) the European Union or 

(d) Her Majesty’s Treasury of the United Kingdom, or any other comparable 

regulation(s) applicable in any of the jurisdictions in which the businesses of the 

Seller or any of its Affiliates are carried on or in which any of its agents, 

customers or suppliers are operating or located for the purpose of doing 

business with the Seller or any of its Affiliates; 

"SAR" means a stock appreciation right granted under either of the SAR Plans; 

"SAR Plans" means (i) the HMI Employee Incentive Plan—2013, 1st Employee 

Stock Acquisition Rights Implementation Rules and (ii) HMI Employee Incentive 

Plan—2013, 2nd Employee Stock Acquisition Rights Implementation Rules;  

"Section 721" has the meaning set out in Clause 3.4(a); 

"Senior Employees" or "Senior Employee" has the meaning set out in Clause 

10.1(b) of Schedule 5 (HMI Warranties); 

"Shares" has the meaning set out in recital (A) of this Agreement;  

"Signing" means the signing by the Parties of this Agreement; 

"Signing Date" means the day on which the last of the Parties has signed this 
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Agreement; 

"Stock Agent" has the meaning set out in Clause 7.2.1; 

"Subsidiary" means, with respect to any Person (other than a natural person) 

any other Person of which (a) the first mentioned Person or any Subsidiary 

thereof is a general partner, (b) the voting power to elect, directly or indirectly, a 

majority of the board or others performing similar functions with respect to such 

other Person is held by the first mentioned Person and/or by any one or more of 

its Subsidiaries, or (c) at least fifty per cent (50%) of the equity interests of such 

other Person is, directly or indirectly, owned by such first mentioned Person 

and/or by any one or more of its Subsidiaries; 

"Taiwan IFRS" means International Financial Reporting Standards, as adopted 

in the Taiwan and as issued by the International Accounting Standards Board 

(or any successor organisation); 

"Taiwan Regulatory Approvals" has the meaning set out in Clause 3.3; 

"Taiwan Regulatory Filings" has the meaning set out in Clause 4.4.1; 

"Tax", "Taxation" or, collectively, "Taxes" means: 

(a) any and all forms of taxation whether direct or indirect and whether 

levied by reference to income, profits, gains, net wealth, net worth, 

equity, excise, import, asset values, turnover, gross receipts, added 

value, use and occupation, ad valorem, services, franchise, property, or 

other reference, and statutory, governmental, state, provincial, local 

governmental or municipal impositions, duties, contributions, rates and 

levies (including sales and use taxes, social security contributions and 

any other payroll taxes), whenever and wherever imposed (whether 
imposed by way of a withholding or deduction or otherwise) and in 

respect of any person; 

(b) any liability for the payment of any form of taxation set out in (a) above 

as a result of being or having been a member of an affiliated, 

consolidated, combined, unitary, fiscal unity or similar group for any 

period;  

(c) any liability for the payment of any form of taxation set out in (a) or (b) 

above as a result of any express or implied obligation to indemnify or 

otherwise compensate any other person or as a result of any obligation 

under any agreement or arrangement with any other person with 

respect to such amounts and including any liability for taxes of a 
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predecessor or transferor or otherwise by operation of Law; and 

(d) any liability for the repayment of unlawful state aid relating to any form 

of taxation set out in (a) above, 

"Tax Audit" means any routine or non-routine audit, investigation, visit, 

inspection, assessment, discovery, access order, or other proceedings from 

any Tax Authority including a notification thereof; 

"Tax Authority" means any taxing or other authority competent to impose any 

liability in respect of Tax or responsible for the administration and/or collection 

of Tax or enforcement of any Law in relation to Tax; 

"Tax Liability" means:  

(a) a liability of any member of the HMI Group to make or suffer an actual 

or increased payment of or in respect of Tax; 

 

(b) the use or set-off of any Relief in circumstances where, but for such 

use or set-off, the relevant member of the HMI Group would have had 

an actual liability to Tax (the amount of the Tax Liability for these 

purposes being deemed to be equal to the amount of the actual liability 

to Tax that is saved by the use or set off of the Relief); and  

(c) the loss of any Relief that was included in the Combined Statements; 

"Tax Return" means any return, amendment, information statement, election, 

form, transfer pricing or other technical study or report, declaration, information 

return relating to Taxes, including any schedule or attachments thereto, and 

including any amendment thereof; 

"Third Party" means any Person not being an Affiliate of either ASML or HMI;  

"TPEx" means the Taipei Exchange; 

"Transaction" has the meaning set out in recital (A) of this Agreement;  

"Unvested Company Option" means an option to purchase Shares granted 

under the ESOP, or a SAR under any of the SAR Plans, which is not a Vested 

Company Option;  

"USD" means United States dollars, the lawful currency of the United States of 

America;  

"Vested Company Option" means an option to purchase Shares granted 

under the ESOP, or a SAR under any of the SAR Plans, which is vested 
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immediately prior to Completion.  

2 Headings and references to Clauses, Schedules and Paragraphs 

2.1 Headings have been inserted for convenience of reference only and do not 

affect the interpretation of any of the provisions of this Agreement. 

2.2 A reference in this Agreement to: 

(a) a Clause is to the relevant clause of this Agreement;  

(b) a Schedule is to the relevant schedule to this Agreement; and 

(c) a Paragraph is to the relevant paragraph of the relevant Schedule. 

3 References to liabilities and obligations 

3.1 Any reference in this Agreement to a liability or obligation of (any member of) 

the ASML Group shall be deemed to incorporate references to obligations on 

the part of ASML to procure that the relevant liability is discharged or obligation 

is performed by the relevant member(s) of the ASML Group, on the terms of 

and subject to the conditions set out in this Agreement. 

3.2 Any reference in this Agreement to a liability or obligation of (any member of) 

the HMI Group shall be deemed to incorporate a reference to an obligation on 

the part of HMI to procure that the relevant liability is discharged or obligation is 

performed by the relevant member(s) of the HMI Group, on the terms of and 

subject to the conditions set out in this Agreement. 

4 Other references 

4.1 Whenever used in this Agreement, the words "include", "includes" and 

"including" shall be deemed to be followed by the phrase "without limitation". 

4.2 Whenever used in this Agreement, the words "as of" shall be deemed to include 

the day or moment in time specified thereafter. 

4.3 Any reference in this Agreement to any gender shall include all genders, and 

words importing the singular shall include the plural and vice versa. 

5 No presumption against drafting Party 

The Parties agree that they have been represented by counsel during the 

negotiation and execution of this Agreement and, therefore, waive the 

application of any Law or rule of construction providing that ambiguities in an 
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agreement or other document will be construed against the party drafting such 

agreement or document. 
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Schedule 2 Merger Clearance Filings 

 

1. South Korea  Fair Trade Commission 

2. Taiwan   Fair Trade Commission 

3. Singapore Competition Commission  
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Schedule 3 Taiwan Regulatory Approvals  

 

1. Approval from the Taiwan Investment Commission, Ministry of Economic Affairs 

in connection with the Transaction; 

2. Consent from the TPEx for the delisting of HMI;  

3. Consent from the Financial Supervisory Commission of Taiwan to cancel HMI's 

status as a public company; and 

4. Consent from the CBC for the foreign exchange transactions necessary to 

convert euro or other foreign currency into NTD for payment of the Payment 

Fund.  
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Schedule 4 ASML Warranties 

1 Incorporation, authority, corporate action 

1.1 ASML validly exists and is a company duly incorporated under the Law of the 

Netherlands. 

1.2 ASML has the full power and authority to enter into and perform this Agreement 

and any other documents to be executed by ASML pursuant to or in connection 

with this Agreement, which, when executed, will constitute valid and binding 

obligations on ASML, in accordance with their respective terms. 

1.3 ASML has taken or will have taken by Completion all corporate action required 

by it to authorise it to perform in accordance with this Agreement and any other 

documents to be executed by it pursuant to or in connection with this 

Agreement. 

1.4 The entering into by ASML of this Agreement and the consummation of the 

Transaction by ASML, do not and will not require any consent, approval, 

authorisation or permit of, or filing with or notification to, any Governmental 

Authority, except as set out in this Agreement. 

1.5 All Persons who are nationals of the People’s Republic of China ("PRC") or 

organised under the laws of the PRC ("PRC National(s)") directly or indirectly 

own interest in ASML in an aggregate amount less than thirty (30%) in ASML. 

No PRC National has control over ASML or any of its direct or indirect 

investors, and no funds for payment of any amounts under this Agreement have 

been sourced from the PRC. 

1.6 ASML has, and in case ASML has designated a wholly owned Subsidiary in 

accordance with Clause 2.3.1, the Purchaser will have immediately prior to 
Completion, all funds necessary for the payment of the aggregate 

Consideration. 

1.7 There are no action, claim, suit, litigation, arbitration, legal, administrative or 

other proceedings pending or, to ASML's Knowledge, threatened against the 

ASML Group, taken as a whole, that would prohibit or otherwise limit the ability 

of ASML or the Purchaser to consummate the transactions contemplated 

hereby. 

1.8 ASML is a sophisticated purchaser and has made its own investigation, review 

and analysis regarding HMI and the transactions contemplated hereby based 

on the HMI Disclosed Information, which investigation, review and analysis 

were conducted by ASML together with expert advisors engaged for such 

purpose. ASML is not relying on any statement, representation or warranty, oral 
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or written, express or implied, made by HMI unless otherwise provided under 
this Agreement. 
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Schedule 5 HMI Warranties 

1 Incorporation, authority, corporate action 

1.1 HMI validly exists and is a company duly incorporated under the Law of its 

jurisdiction of incorporation. 

1.2 HMI has the full power and authority to enter into and perform this Agreement 

and any other documents to be executed by HMI pursuant to or in connection 

with this Agreement (except for any such failures as would not reasonably be 

expected, either individually or in the aggregate, to materially impair the ability 

of HMI to perform its obligations hereunder), which, when executed, will 

constitute valid and binding obligations on HMI, in accordance with their 

respective terms. 

1.3 HMI has taken or will have taken by Completion all corporate action required by 

it to authorise it to perform in accordance with this Agreement and any other 

documents to be executed by it pursuant to or in connection with this 

Agreement. 

1.4 The entering into by HMI of this Agreement and the consummation of the 

Transaction by HMI, do not and will not require any consent, approval, 

authorisation or permit of, or filing with or notification to, any Governmental 

Authority, except as set out in this Agreement. 

1.5 There are no action, claim, suit, litigation, arbitration, legal, administrative or 

other proceedings pending or, to the Knowledge of HMI, threatened against the 

HMI Group, taken as a whole, that would prohibit or otherwise limit the ability of 

HMI to consummate the transactions contemplated hereby. 

2 Shares, corporate information 

2.1 The Shares comprise all of the issued share capital of HMI and have been 

properly and validly issued and are each fully paid up. 

2.2 HMI directly or indirectly holds all of the issued and outstanding shares in the 

capital of the HMI Group Companies (except, in relation to HMI USA, HMI 

indirectly holds all of the issued and outstanding shares as at Completion) and 

such shares have been properly and validly issued and are each fully paid up. 

2.3 No Person has been granted the right, or has asserted a claim against any HMI 

Group Company to have the right, (whether exercisable now or in the future 

and whether contingent or not,) to call for the conversion, issue, registration, 

sale or transfer, amortisation or repayment of any share capital or any other 

security giving rise to a right over, or an interest in, the capital of any HMI 
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Group Company under any option, agreement or other arrangement (including 

conversion rights and rights of pre-emption), except for any statutory pre-

emptive rights, any buy-back of Dissenting Shares, or pursuant to any 

employee incentive arrangements disclosed in the Data Room. 

2.4 There are no Encumbrances on any of the shares of the HMI Group Companies 

(excluding HMI) except for Permitted Encumbrances.  

2.5 The constitutional documents made available in the Data Room are true and 

accurate copies of the constitutional documents of the HMI Group Companies 

and no HMI Group Company is in violation of its respective constitutional 

documents in any material respect. 

2.6 All the share registers (except where an external third-party stock transfer or 

stock affairs agent is used), books and chops are in the possession, or under 

the control, of the relevant HMI Group Company. 

3 Existence 

3.1 Each HMI Group Company validly exists and is a legal entity duly incorporated 

or organised, as the case may be, under the Law of its jurisdiction of 

incorporation or organisation, as the case may be. 

3.2 No HMI Group Company is insolvent under the Law of its jurisdiction of 

incorporation or unable to pay its debts as they fall due. 

3.3 There are no proceedings in relation to any compromise or arrangement with 

creditors or any winding up, bankruptcy or other insolvency proceedings 

concerning any HMI Group Company and, to the Knowledge of HMI, no events 

have occurred which, under Law, would justify such proceedings. 

4 Consolidated Financial Statements  

4.1 The Consolidated Financial Statements have been prepared in accordance with 

the accounting principles set out in the Consolidated Financial Statements. On 

that basis, the Consolidated Financial Statements present fairly, in all material 

respects, the consolidated financial position of the HMI Group as of their 

respective dates, and the consolidated results of operation and their cash flows 

for the periods presented therein.  

4.2 Since the Accounts Date, there has not occurred a Material Adverse Effect of 

the HMI Group. 

4.3 There are no Liabilities of the HMI Group, whether accrued, absolute, 

determined or contingent, except for (i) Liabilities disclosed and provided for in 

the Consolidated Financial Statements, (ii) Liabilities incurred in the ordinary 
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course of business substantially consistent with past practice, (iii) Liabilities 

which have been disclosed in the Data Room, and (iv) Liabilities which would 

not have a Material Adverse Effect.  

5 Real property 

5.1 The Data Room contains a list of all real property owned or leased by the HMI 

Group Companies as of the Signing Date (the "Properties").  

5.2 In respect of each Property listed as being owned by an HMI Group Company 

(the "Owned Property"), the HMI Group Company named as the owner is the 

legal and beneficial owner of the whole Owned Property and has legal and 

marketable title to the Owned Property. The Owned Property is registered in the 

relevant real estate register for the benefit of the relevant HMI Group Company 

where the relevant jurisdiction requires the registration of ownership regarding 

real estate. No Owned Property is subject to any Encumbrance except for 

Permitted Encumbrances.  

5.3 In respect of each Property listed as being leased by an HMI Group Company 

(the "Leased Property"), the HMI Group Company has leasehold interests or 

other similar rights and interests in the Leased Property pursuant to a lease 

agreement which is in full force and effect, except for any failure or default that 

would not have a material impact on the HMI Group, taken as a whole.  

5.4 To the Knowledge of HMI, there is no outstanding written notice or dispute 

involving the relevant HMI Group Company and any bona fide third party as to 

the ownership, occupation or use of any Property which, if implemented or 

enforced, will have or could reasonably be expected to have a material impact 

on the HMI Group, taken as a whole. 

6 Assets 

6.1 None of the assets material to the HMI Business, other than the Properties, 

Intellectual Property and any assets disposed of or realised in the ordinary 

course of business, is subject to Encumbrance, except for Permitted 

Encumbrances, which, when enforced, would constitute a Material Adverse 

Effect on the HMI Group, taken as a whole. As at Signing, no Person has, to 

the Knowledge of HMI, asserted a claim against any HMI Group Company to 

enforce any Encumbrance over any assets material to the HMI Business.  

6.2 The plant and other material machinery, vehicles and equipment owned or used 

by the HMI Group Companies as at Signing are in reasonable working order in 

all material respects having regard to their age and use, have been periodically 

maintained where maintenance is usually required, and are sufficient for 
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conducting the HMI Business as currently conducted at Signing and for the 

current purposes for which they are being used at Signing.  

7 Intellectual Property 

7.1 The HMI Disclosed Information contains a complete and accurate list of all 

Intellectual Property registered in the name of an HMI Group Company as of 

the Signing Date.  

7.2 All HMI Intellectual Property in the field of E-Beam and Inspection Solutions 

and, to the Knowledge of HMI, all HMI Intellectual Property outside that field is 

(or where appropriate in the case of pending applications, will upon registration 

be) wholly owned (legally and beneficially) by the relevant HMI Group 

Companies.  

7.3 No ownership in or right to use any of the HMI Intellectual Property in the field 

of E-Beam and Inspection Solutions that is currently used or intended to be 

used by any HMI Group Company and, to the Knowledge of HMI, none of the 

HMI Intellectual Property outside that field that is currently used or intended to 

be used by any HMI Group Company, will be lost for the HMI Group prior to 

Completion or as a result of the Transaction.  

7.4 All HMI Intellectual Property in the field of E-Beam and Inspection Solutions 

and, to the Knowledge of HMI, all HMI Intellectual Property outside that field, 

including all pending applications for the foregoing are: 

(a) valid and subsisting; 

(b) free from Encumbrances; 

(c) not being infringed, misappropriated or opposed and have not been 
infringed, misappropriated or opposed by any Person since 1 January 

2014; and 

(d) not licensed to a third party. 

7.5 To the extent applicable, all renewal and application fees for registered HMI 

Intellectual Property have been paid up-to-date. 

7.6 The processes currently employed or under development and the products 

currently manufactured, sold or under development in the HMI Business that 

are in the field of E-Beam and Inspection Solutions and, to the Knowledge of 

HMI, all such processes and products outside that field, do not and will not 

infringe any rights in Intellectual Property of any third party and have not 

infringed any such rights since 1 January 2014. 
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7.7 No pending or, to the Knowledge of HMI threatened, claims or legal 

proceedings with respect to Intellectual Property, including oppositions, exist in 

relation to the HMI Business, whether this is an (alleged) infringement on, or 

challenge of ownership, validity or enforceability by a third party of any HMI 

Intellectual Property, or an alleged or actual infringement on, or challenge of 

ownership, validity or enforceability by the HMI Group of any Intellectual 

Property of third parties. 

7.8 The HMI Group has undertaken commercially reasonable steps to protect and 

maintain the proprietary nature of all material confidential information and 

Know-how that is used or being developed for use in the HMI Business or 

which the HMI Group must keep private or secret by Law or written policy and 

such confidential information and Know-how has not been disclosed to third 

parties (other than in the ordinary course of business and subject to written 

confidentiality obligations from the third party) and, to the Knowledge of HMI, 

has not been subject to unauthorised access by a third party. 

7.9 Each past or current officer, director, employee, contractor or consultant that 

has or had access to any material confidential information or Know-how that is 

used or being developed for use in the HMI Business is subject to written 

confidentiality obligations. To the Knowledge of HMI, there have been no 

material breaches of any such confidentiality obligations. 

7.10 The HMI Group has undertaken commercially reasonable steps to protect its 

new innovations and to assess Intellectual Property of third parties in its 

innovation process.  

7.11 Each past or current officer, director, employee, contractor or consultant that 

has developed HMI Intellectual Property in the field of E-Beam and Inspection 

Solutions and, to the Knowledge of HMI, each past or current officer, director, 

employee, contractor or consultant that has developed HMI Intellectual Property 

outside the field, for or on behalf of the HMI Group has legally assigned all 

right, title and interest in and to such Intellectual Property to an HMI Group 

Company. 

7.12 The HMI Group is not a party to any agreements currently in effect under which 

a third party is granted or retains any rights (including but not limited to a 

license right or a right to receive royalties or other payments) in or to or in 

connection with any HMI Intellectual Property, including license agreements, 

settlement agreements, (co-)development agreements, joint venture 

agreements, co-existence agreements or covenants not to sue or assert.  

7.13 None of the HMI Intellectual Property has been developed using university or 

government funding. 
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8 Information technology 

In the twelve (12) months prior to the Signing Date, there have been no failures 

or breakdowns of any computer hardware or software, or other computer or 

communication systems, used or licensed exclusively in relation to and material 

to the HMI Business, which have had or could reasonably be expected to have 

a material impact on the HMI Business.  

9 Contracts and other agreements 

9.1 No HMI Group Company is or has agreed to become a member of any joint 

venture, consortium, partnership or other association, other than a recognised 

trade association in relation to which the HMI Group Company has no liability or 

obligation except for the payment of annual subscription or membership fees. 

9.2 All material written agreements between an HMI Group Company and any 

current or former Related Person currently in effect have been disclosed in the 

Data Room and have been entered into on normal commercial terms in the 

ordinary course of business. 

9.3 No HMI Group Company is a party to any agreement which materially restricts 

any HMI Group Company from undertaking the HMI Business.  

9.4 To the Knowledge of HMI, all contracts currently in effect to which any of the 

HMI Group Companies is a party and which are material to the HMI Business, 

are valid and binding obligations of the parties to those contracts and the terms 

of those contracts have been complied with in all material respects by the 

relevant HMI Group Company and by any other party to those contracts.   

9.5 No written notice of termination or of the intention to terminate has been 

received by an HMI Group Company in respect of any contract currently in 

effect to which any of the HMI Group Companies is a party and which is 

material to the HMI Business.  

9.6 The consummation of the Transaction will not result in a breach of, or give any 

third party a right to terminate any contract currently in effect to which any HMI 

Group Company is a party and which is material to the HMI Business. 
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10 Employees and employee benefits 

10.1 HMI has made available to ASML: 

(a) the total number of individuals employed by the HMI Group as at 31 

May 2016; and 

(b) details of the formal employer, salary and other benefits, period of 

continuous employment and location of each employee whose annual 

salary (on the basis of full-time employment) is in excess of NTD 

1,500,000 ("Senior Employees").  

10.2 No member of the HMI Group has received any written notice of resignation 

from any Senior Employee as of Signing. 

10.3 No HMI Group Company is involved in any current on-going strike or industrial 

or trade dispute or any dispute or negotiation regarding a claim with any trade 

union or other body representing employees or former employees of any HMI 

Group Company. 

10.4 The documents disclosed in the Data Room contain details of the rules and 

other documentation relating to all share incentive, share options, profit-

sharing, bonus and other incentive arrangements in respect of any employee of 

any HMI Group Company. 

10.5 To the Knowledge of HMI, the HMI Group's pension schemes are in compliance 

with their terms and with the Law and government Taxation or funding 

requirements in all material respects. All contributions and costs in relation to 

the pension schemes which are due have been paid by the relevant HMI Group 

Company to the pension providers.  

11 Legal compliance 

11.1 To the Knowledge of HMI, all required licences, permits, consents, 

authorisations, certificates and registrations ("Permits") material to the HMI 

Business as carried on at Signing have been obtained, are in force and, are 

being complied with in all material respects. Since January 1, 2014, the HMI 

Group Companies have not received any written notice or other written 

communication from any Governmental Authority regarding any actual or 

threatened revocation, withdrawal, suspension, cancellation, termination, 

deficiency, dispute or modification with respect to any material Permit. 

11.2 To the Knowledge of HMI, each HMI Group Company is conducting its business 

activities in material compliance with Law, or, if an HMI Group Company is not 
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conducting its business activities in material compliance with Law, this will not 

have a Material Adverse Effect on the HMI Group. 

11.3 HMI maintains a code of ethics, code of conduct or similar legal compliance 

program of a type customarily maintained by a company listed on TPEx, and 

HMI has established and maintains a system of internal controls that is 

sufficient to prevent, monitor and address (potential) violation of Law, and 

provide reasonable assurance regarding compliance with Law and with such 

code of ethics, code of conduct or similar legal compliance program. 

11.4 To the Knowledge of HMI, there is no charge, investigation, disciplinary 

proceeding or inquiry by, or order, decree, decision or judgment of, any court, 

tribunal, arbitrator, governmental agency or regulatory body outstanding against 

any HMI Group Company or any of their respective directors and officers, 

employees, agents or other third-parties acting for or on the behalf of any HMI 

Group Company, which would result in a Material Adverse Effect on the HMI 

Group. 

11.5 No HMI Group Company has received any written notice during the twelve (12) 

months before the Signing Date from any court, tribunal, arbitrator, 

governmental agency or regulatory body with respect to a material violation 

and/or material failure to comply with any applicable Law. 

11.6 To the Knowledge of HMI, there are no circumstances with respect to the HMI 

Business that has involved the making or offering of any payment or anything of 

value by HMI or any person acting on its behalf to any official or employee of 

any state-owned company, court, tribunal, arbitrator, governmental agency, 

regulatory body, political party, candidate for political office or any other person: 

(a) while knowing or having reason to know that money or something of 
value may be offered, given or promised, directly or indirectly, for the 

purpose of influencing any action or decision, inducing a person to use 

his or its influence with any court, tribunal, arbitrator, governmental 

agency or regulatory body to affect or influence any act or decision or 

secure any improper advantage;  

(b) in violation of Law; and/or  

(c) where such payment would constitute a bribe, corrupt act, unlawful 

kickback, facilitation payment, or otherwise illegal or improper payment 

to assist the HMI Group or any HMI Group Company in obtaining or 

retaining business for, or with, or directing business to, any Person.  

11.7 To the Knowledge of HMI, each HMI Group Company, including any Person 

acting on its behalf, has conducted its export, import and related transactions in 
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all material respects in material compliance with applicable Law relating to 

export and import control and Sanctions. 

11.8 To the Knowledge of HMI, there are no circumstances that exist with respect to 

the HMI Business, including through any Person acting on its behalf, involving 

(a) transactions with any Restricted Party; (b) violation of any Sanctions; or (c) 

violation of any applicable export or import control Laws. 

12 Environment 

12.1 To the Knowledge of HMI, each HMI Group Company is conducting, and since 

January 1, 2014, has conducted the business activities of the HMI Group in 

material compliance with environmental Law. 

12.2 Since January 1, 2014, no HMI Group Company has received any written notice 

of any civil, criminal, regulatory or administrative action, claim, investigation or 

other proceeding or suit relating to a violation of environmental Law or any 

material environmental permits. 

13 Litigation 

13.1 No HMI Group Company is involved, whether as claimant or defendant or other 

party, in any on-going claim, proceeding, litigation, prosecution, investigation, 

inquiry or arbitration (other than as claimant in the collection of debts arising in 

the ordinary course of its business) which is material to the HMI Business as at 

Signing. 

13.2 To the Knowledge of HMI, no claim, proceeding, litigation, prosecution, 

investigation, inquiry or arbitration of material importance to the HMI Business 

is threatened against any HMI Group Company. 

14 Insurance 

14.1 The insurances of the HMI Group have been disclosed in the Data Room. 

14.2 In respect of the insurances referred to in Paragraph 14.1 all premiums due 

before the Signing Date have been duly paid to date and HMI has not received 

any notification that the insurances are not valid or enforceable. 

14.3 Details of all outstanding insurance claims in excess of NTD 10 million and of 

all insurance claims in excess of NTD 10 million made during the three (3) 

years preceding the Signing Date have been disclosed in the Data Room. 
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15 Products 

Since January 1, 2014, no individual claims of more than NTD 10 million and in 

aggregate not more than NTD 100 million have been made against any HMI 

Group Company in respect of any products which have been manufactured or 

sold by any HMI Group Company. 

16 Tax 

16.1 All material Tax Liabilities whether actual, deferred, contingent or disputed, of 

each member of the HMI Group, on a consolidated basis: (i) measured by 

reference to income, profits or gains earned, accrued or received on or before 

the Accounts Date, or (ii) arising in respect of an Event occurring or arising on 

or before (whether wholly or partly) the Accounts Date, are fully provided for or 

(as appropriate) disclosed in the Consolidated Financial Statements. In the 

period starting on the Accounts Date and ending at the end of the Completion 

Date, (i) no Event has occurred which has or may have the effect of materially 

prejudicing any Relief taken into account in computing or eliminating the 

provision for deferred Tax contained in the Accounts, and (ii) no member of the 

HMI Group has been involved in any transaction which has given or may give 

rise to a material Tax Liability other than in respect of normal trading income or 

receipts of the member of the HMI Group concerned arising from transactions 

entered into by it in the ordinary course of business. 

16.2 Each member of the HMI Group has duly, and within any appropriate time 

limits, made all material Tax Returns, given all material notices and supplied all 

other information required to be supplied to all relevant Tax Authorities and has 

maintained all records required to be maintained for Tax purposes; all such 

information was and remains complete and accurate in all material respects 

and all the Tax Returns and notices were and remain complete and accurate in 

all material respects. 

16.3 No member of the HMI Group is involved in any current dispute with any Tax 

Authority. Since January 1, 2014, no member of the HMI Group has been the 

subject of any Tax Audit by any Tax Authority. 

16.4 There is no action or proceeding pending or, to the Knowledge of HMI, 

threatened in writing against any HMI Group Company with respect to any 

Taxes. 

16.5 Any material Tax incentives and concessions, including Tax holidays, Tax 

refunds, or similar Tax attributes claimed by the HMI Group, have been 

supported by relevant approval from the applicable Governmental Authorities 

and all information supplied to any Tax Authority or other appropriate authority 

in connection with any such incentives and concessions contains full and 
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accurate disclosure of all relevant material facts and circumstances. To the 

Knowledge of HMI, there are no facts or circumstances that could cause any 

such incentive or concession to be revoked or annulled or that could result in a 

claw-back or repayment of the benefits resulting therefrom. 

16.6 No material written claim has been made by a Governmental Authority in a 

jurisdiction where an HMI Group Company does not file Tax Returns that an 

HMI Group Company is or may be subject to Tax in that jurisdiction. 

16.7 No member of the HMI Group has claimed any Relief, including roll-over relief, 

exemption, deferral or facility that is subject to a potential claw-back, revision or 

other condition.  

17 Disclosure of information  

17.1 To the Knowledge of HMI, as at Signing, no information has intentionally been 

withheld that (a) is important for a prospective purchaser of the Shares to 

obtain a true and fair view of the business, material assets and material 

Liabilities of the HMI Group as at the Signing Date or (b) would make any HMI 

Disclosed Information (as at Signing) materially untrue or inaccurate. 
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Schedule 6 Post-Completion organisation plan  

1 Management team 

After Completion, the senior management team of HMI will consist of:  

(a) Jack Jau as CEO;  

(b) Leo Shen as CFO; and 

(c) Zhong Wei Chen as CTO. 

2 Post-Completion organisation 

2.1 ASML currently envisions that, after Completion, the headquarters of HMI will 

remain in Taiwan, HMI's research and development activities will continue to be 

located in Taiwan and San Jose, CA, United States, and manufacturing of e-

beam hardware will continue to be done in Taiwan. 

2.2 Notwithstanding the foregoing, after Completion, ASML and HMI will explore 

how certain key functions within ASML and HMI may potentially be integrated in 

order to further cooperation and efficiency of business operations. Some 

examples of possible integration include:  

(a) ASML's defect-prediction (PFC) software team and HMI's R&D 

department, resulting in one combined team with a shared roadmap; 

(b) joint teams of application engineers;  

(c) a combined sales and marketing team; and  

(d) certain support functions for HMI to be provided in part by the ASML 

organisation. 

3 Employee retention 

ASML considers the employees of HMI to be a critical component of the HMI 

Business going forward and does not currently envision implementing 

significant cost savings following Completion through reduction of the number 

of employees of the HMI Group. In addition, in connection with this Agreement, 

ASML has entered into (or will prior to Completion enter into) separate retention 

agreements with certain key employees of HMI on terms mutually acceptable to 

ASML and such employees. 
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Schedule 7 Funding of payment for Dissenting Shares 

 

1 Loan 

1.1 In the event HMI will have to make payments to Dissenting Shareholders with 

respect to buy back of Dissenting Shares prior to Completion and the required 

aggregate payments to Dissenting Shareholders exceed US$100,000,000 (one 

hundred million US Dollars) (such excess amount, the "Loan Amount"), the 

Parties shall promptly enter into good faith discussions to agree on a mutually 

acceptable way to fund such payments in the following order:   

(a) HMI shall first seek external bank financing on terms reasonably 

acceptable to ASML and HMI for the Loan Amount (the "External 
Loan"), it being understood that external bank financing offered at 

Taiwan market rates and terms shall be deemed acceptable;  

(b) if HMI is unable to obtain sufficient external bank financing for the Loan 

Amount in accordance with Paragraph 1.1(a) within 50 days of the date 

of the EGM, ASML will promptly seek to obtain external bank financing 
for the External Loan for HMI at Taiwan market rates and terms, such 

External Loan to be guaranteed by ASML;  

(c) if within 70 days of the date of the EGM no External Loan has been 

obtained, ASML agrees to provide a 3-year loan to HMI for a principal 

amount equal to the Loan Amount (the "ASML Loan"). The interest on 

the ASML Loan will be equal to the interest to be paid by ASML under 

its revolving credit facility;  

(d) the Parties shall cooperate in good faith to cause the External Loan or 

the ASML Loan, as the case may be, to be available for draw down by 

HMI reasonably in advance of the 90th day from the date of the EGM 

for payment to Dissenting Shareholders. 

2 Termination of Agreement and Convertible Bond 

2.1 In the event the Share Swap Agreement is terminated prior to Completion and 

an External Loan or ASML Loan is then outstanding, the Parties shall first enter 

into good faith discussions within 30 days of such termination to seek a 

mutually acceptable resolution for repayment by HMI of the External Loan or 

the ASML Loan, as the case may be. If the Parties are unable to reach an 

agreement at the end of such 30-day period, the Parties shall promptly work 

with each other for HMI to issue convertible bonds (the "Convertible Bonds") 

by way of private placement to ASML as soon as practicable in an amount 

- 75 -



EXECUTION VERSION 

 

Schedule 7 Funding of payment for Dissenting Shares 2 / 3 

equal to the outstanding amount of the External Loan or the ASML Loan, as 

applicable. ASML will subscribe to all such Convertible Bonds, subject to (i) 

HMI shareholder approval for the private placement and, if required, increase of 

HMI's authorised share capital to allow for full conversion of the Convertible 

Bonds and (ii) all required consents, filings, notifications and approvals of or 

with Governmental Authorities required for the issuance and conversion of the 

Convertible Bonds having been made or obtained. HMI shall use the proceeds 

of the Convertible Bonds to repay the External Loan or the ASML Loan, as 

applicable, as soon as possible after subscription by ASML to the Convertible 

Bonds.  

2.2 The principal terms of the Convertible Bonds are as follows: 

Maturity 3 years from issuance 

Principal Amount 
amount outstanding under External Loan or 
ASML Loan, as applicable, including any 
accrued interest  

Redemption HMI may redeem at par value at any time 
prior to maturity with 30 days' notice  

Interest 0% coupon; 0% yield to maturity  

Conversion Price 

buy-back price of Dissenting Shares, 
adjusted for any dividends, distributions 
and changes in share capital after the 
issuance of the Convertible Bonds 

Conversion 

ASML may elect to convert some or all 
Convertible Bonds into ordinary shares of 
HMI at Conversion Price at any time during 
the 3-year period 

Mandatory Conversion 
all Convertible Bonds outstanding at 
maturity will be mandatorily converted into 
ordinary shares of HMI at Conversion Price 
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Schedule 8 Announcement 
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Media Relations and Investor Relations Contacts are mentioned at the end of this press release 

 

ASML to acquire HMI to enhance Holistic Lithography product portfolio 

 

VELDHOVEN, the Netherlands, and HSINCHU, Taiwan, 16 June 2016 – ASML Holding NV 

[ASML], a leading provider of lithography systems for the semiconductor industry, and 

Hermes Microvision, Inc. (HMI) [3658TT], a leading supplier of pattern verification systems 

used for advanced semiconductor devices, announce that they have entered into an 

agreement under which ASML will acquire all outstanding shares of HMI in a cash 

transaction valued at about TWD 100 billion (approximately EUR 2.75 billion at current  

exchange rates).  

 

The two companies are leaders in their respective fields and are already developing joint 

approaches that IC manufacturers can use to improve yields in the production of the most 

advanced microchips. The combination will allow ASML and HMI to further integrate and 

enhance their product offering at an accelerated pace. 

 

The transaction, which was unanimously approved by the boards of directors of ASML and 

HMI, will entitle each HMI shareholder to receive TWD 1,410 per share in cash. The price 

per share reflects a premium of 31 percent over HMI's 30-day volume-weighted average 

price (VWAP). 

 

“Our over-arching goal is to serve our customers even better and offer them the tools they 

need to achieve higher yields at the most advanced nodes. This acquisition is intended to 

make a strong product offering even stronger. Our metrology technologies are 

complementary, and when combined offer the chance to significantly improve process 

control, and hence yields, for our customers. Our two companies have worked together for 

almost two years to see how we could best combine our capabilities, and found that we 

could significantly improve this constructive cooperation and better serve our customer by 

teaming up as one company. This also means that we expect enhanced product offerings 

faster,” said Peter Wennink, President and Chief Executive Officer at ASML. 
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The integrated offerings will address the challenges chip makers are facing as they enter 

sub-10 nanometer resolutions and 3D integration, requiring chip manufacturers to apply 

advanced process control. This requires very dense, high resolution metrology to measure 

and control device performance, whereas 3D integration requires very dense, high voltage 

contrast metrology for process control.  

 

HMI has multiple years of e-beam application experience and leadership in semiconductor 

factories, focused on high resolution and voltage contrast imaging. HMI will continue to 

enhance these technologies and it will also boost ASML’s holistic lithographic portfolio of 1. 

lithography exposure systems, 2. computational lithography and 3. metrology. Between 

these three cornerstones ASML offers application products for process window 

enhancement, control and detection. 

 

HMI e-beam metrology will deliver accurate patterning information, which ASML can use to 

optimize its powerful design and process models, a cornerstone of ASML’s successful 

computational lithography business. In return those models can be used to guide the optical 

and e-beam metrology in a cost-effective manner to characterize the most relevant features 

on the chip device. Ultimately, this information combined with ASML modeling will provide 

the ability to adjust ASML’s scanners settings for optimal operation in the customers’ 

factories. Therefore, the transaction fits very well within ASML’s holistic lithography strategy. 

 

Furthermore, HMI has pioneered e-beam inspection systems that are specially designed for 

mask manufacturers to identify pattern defects in Extreme Ultraviolet (EUV) resulting from 

the mask. This will support the ramp of ASML’s EUV platform, set to be used for volume 

production of semiconductors starting in 2018. 

 

“The combination of our two businesses is great news for all of our stakeholders, including 

our customers, employees, suppliers and investors, as it accelerates both companies’ 

roadmap development. We intend to continue to invest and grow HMI’s business at our two 

existing locations in Taiwan, where we already employ around 350 people. The transition to 
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sub-10 nm logic nodes and the ramp of advanced memory devices require innovation, and 

we look forward to continuing to help our customers make it a success, now by offering HMI 

and ASML technologies,” said Jack Jau, Chief Executive Officer at HMI. 

 

Future customer requirements for better control of ever denser patterns at finer chip 

resolutions will drive product development of the integrated company for more advanced and 

faster e-beam systems. ASML and HMI expect that together they will be able to serve a 

significant portion of this fast-growing market.  

 

The transaction is expected to close in the fourth quarter of 2016 and is subject to customary 

closing conditions, including review by Taiwanese, U.S. and international regulators. Closing 

is also subject to approval by HMI's shareholders. Hermes-Epitek Corporation (HEC) and 

certain affiliates, as well as certain officers of HMI, currently own approx. 48% of HMI shares 

in total and have entered into agreements with ASML pursuant to which they have agreed to 

vote in favor of, and otherwise support, the transaction.  

 

As part of the transaction, HEC and certain HMI officers have also agreed to (re)invest in 

ASML part of the proceeds to be received by them from selling their HMI shares in the 

transaction, underscoring their belief in the strategic rationale for the transaction and their 

commitment to the combined businesses going forward. Accordingly, ASML expects to issue 

a total number of 5.9 million ASML shares (corresponding to approx. 1% of ASML shares 

currently outstanding) at a subscription price of TWD 3,106 per share (equivalent to EUR 

85.24, for an aggregate value of approximately EUR 500 million)¹.  The newly issued ASML 

shares will be subject to a minimum holding period of two and a half years. 

 

ASML expects to finance the acquisition of HMI with approximately EUR 1.5 billion of debt, 

approximately EUR 500 million of ASML equity to be purchased by HEC and the relevant 

HMI officers as noted above, and the remainder from available cash. 

 

Excluding non-cash purchase price accounting adjustments, the transaction is expected to 

be accretive to ASML's EPS immediately. 
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Further information 

ASML will further elaborate in its upcoming results earnings call and is also planning to hold 

an investor day on 31 October 2016 in New York City at which additional discussion of this 

acquisition will take place. 

 

About ASML  

ASML is one of the world’s leading manufacturers of chip-making equipment. Our vision is to 

enable affordable microelectronics that improve the quality of life. To achieve this, our 

mission is to invent, develop, manufacture and service advanced technology for high-tech 

lithography, metrology and software solutions for the semiconductor industry. ASML’s guiding 

principle is continuing Moore's Law towards ever smaller, cheaper, more powerful and 

energy-efficient semiconductors. This results in increasingly powerful and capable 

electronics that enable the world to progress within a multitude of fields, including healthcare, 

technology, communications, energy, mobility, and entertainment. We are a multinational 

company with over 70 locations in 16 countries, headquartered in Veldhoven, the 

Netherlands. We employ close to 15,000 people on payroll and flexible contracts (expressed 

in full time equivalents). ASML is traded on Euronext Amsterdam and NASDAQ under the 

symbol ASML. More information about ASML, our products and technology, and career 

opportunities is available on: www.ASML.com 

 

About HMI 

Established in 1998, HMI has been committed to the research and development of the most 

advanced E-beam Inspection (EBI) tools and solutions for the leading semiconductor 

manufacturing fabs. Today, HMI is the leading supplier of EBI tools for both foundry and 

memory fabs worldwide. Based on our proprietary electron gun and column technologies 

and highly effective defect inspection algorithms, we deliver multiple product lines, including 

eScan®  Series / ePTM Series / eXplore®  Series, for various R&D and production 

applications. 

The e-beam system used by HMI is ideally positioned for sub-10 nm logic nodes, because of 

e-beam’s ability to see in great detail even the tiniest features on these very advanced chips. 
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ASML Media Relations contacts: 

Veldhoven, Netherlands: Niclas Mika: +316 2015 2863 

San Jose, United States: Lucas van Grinsven +316 1019 9532 

San Diego, United States: Brittney Wolff Zatezalo +1 408 4833 207 

Hsinchu, Taiwan: Karen Lo +886 93978 8635 

 

ASML Investor Relations contacts: 

Veldhoven, Netherlands: Craig DeYoung: +1 939 788 635  and Marcel Kemp +316 1385 

0960 

Wilton (CT), United States: Pete Convertito: +1 203 919 1714  

Kansas City (KS), United States: Skip Miller: +1 480 235 0934 

 

HMI contact: 

Investor Relations, Leila Chen +886 3666 9229  Ext. 5161 

 

Regulated Information 

This press release constitutes regulated information within the meaning of the Dutch 

Financial Markets Supervision Act (Wet op het financieel toezicht). 

 

Important Notice 

The referred to herein have not been and will not be registered under the U.S. Securities Act 

of 1933, as amended (the “Securities Act”) or any applicable state securities laws, and, 

unless so registered, may not be offered or sold in the United States absent registration or 

an applicable exemption from, or in a transaction not subject to, the registration 

requirements of the Securities Act and other applicable securities laws. 

 

Forward Looking Statements  

This document contains statements relating to certain projections and business trends that 

are forward-looking, including statements with respect to the acquisition of HMI by ASML, 

the expected benefits of the acquisition of HMI by ASML, including enhancement of ASML’s 

existing product portfolio, improvement in ASML and HMI’s metrology technologies and 

support of EUV technologies, the benefits of the acquisition to ASML’s holistic lithography 

strategy, expected trends in holistic lithography, expected sales in holistic lithography, 
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expected timing of EUV volume production, the timing of closing of the acquisition, the 

issuance of ASML shares pursuant to the transaction, the financing of the acquisition and the 

impact of the acquisition on ASML’s earnings per share. You can generally identify these 

statements by the use of words like "may", "will", "could", "should", "project", "believe", 

"anticipate", "expect", "plan", "estimate", "forecast", "potential", "intend", "continue" and 

variations of these words or comparable words. These statements are not historical facts, 

but rather are based on current expectations, estimates, assumptions and projections about 

the business and our future financial results and readers should not place undue reliance on 

them. Forward-looking statements do not guarantee future performance and involve risks 

and uncertainties. These risks and uncertainties include, without limitation, the inability to 

obtain HMI shareholder and regulatory approval of the transaction, the satisfaction of other 

conditions to the closing of the transaction, the possibility that the length of time necessary 

to consummate this transaction may be longer than anticipated, the achievement of the 

expected benefits of the transaction, risks associated with integrating the businesses of 

ASML and HMI, the possibility that the businesses of ASML and HMI may suffer as a result 

of uncertainty surrounding the proposed transaction, the expected developments in 

metrology technologies, the anticipated effect of this transaction on ASML’s earnings per 

share, the development of the holistic lithography market, and other risks indicated in the 

risk factors included in ASML's Annual Report on Form 20-F and other filings with the US 

Securities and Exchange Commission. These forward-looking statements are made only as 

of the date of this document. ASML and HMI do not undertake any obligation to update or 

revise the forward-looking statements, whether as a result of new information, future events 

or otherwise. 

 

Footnote 1: Based on the VWAP for the 30 trading days on Euronext Amsterdam up to and 

including 13 June 2016 and the prevailing EUR/TWD exchange rate on 13 June 2016. 
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Attachment  3 

Hermes Microvision, Inc. 

Common Share Price Fairness Opinion 

 

1. Engagement Content 

This fairness opinion is issued pursuant to Hermes Microvision, Inc’s (“HMI”) engagement for a 

price fairness opinion on HMI’s common shares and for HMI’s audit committee’s reference in 

evaluating the price for the share swap proposed by ASML Holding N.V. (“ASML”). 

This valuation effective date used for the opinion shall be June 13, 2016. ASML plans to acquire 

control over HMI by acquiring 100% of HMI’s common shares. 

The financial statements of HMI used in this fairness opinion are prepared and responsible by 

HMI’s management. This accountant who used the contents of the financial statements for 

imputations does not express any opinion on the content of such financial statements. 
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2. Target Company Brief 

HMI was established on May 19, 2003 and was officially listed for over-the-counter trading on 

May 21, 2012. HMI is a professional manufacturer of electron beam (e-beam) wafer inspection 

equipment, with advanced technology in the areas of electronic, optical, mechanical, material, 

information software and hardware and system integration and application engineering. With the 

trend of miniaturization of semiconductor components, HMI’s e-beam inspection tool with 

exclusive LeapNscan inspection mode and long electron gun lifetime provides the semiconductor 

industry with advanced inspection equipment and technology and assists in effectively improving 

the performance of IC manufacturing. 

Historically, semiconductor inspection was dominated by optical inspection. As semiconductor 

components sizes became smaller, the underlying conductive wires are more easily disconnected, 

half-disconnected, short-circuited or leaked during the manufacturing process, leading to failed or 

unreliable components. Most of the defects mentioned above cannot be detected on the wafer 

surface after the manufacturing process. Especially below the 45 nanometer process, yield 

enhancement becomes increasingly difficult. Traditional inspection equipment used visible light, 

ultraviolet light and deep ultraviolet light technology, and is limited by physics and unable to 

cope with via defect inspection needs. Thus, the higher-precision e-beam inspection technology 

has become the trend for wafer inspection equipment technology. E-beam inspection technology 

uses an electron beam to excite wafer surface electrons, with incident electrons exciting 

secondary electrons and an electron detector to collect information, through the collection of 

secondary electrons, to create a microscopic image of the wafer surface that can be used for 

comparison. E-beam wafer inspection is not affected by surface physical properties, such as color 

variations, surface thickness variations or pre-layer defects, and can be used to detect minor 

surface defects, such as gate etch residues. It can be used to determine whether wafers 

manufactured at the current step have surface physical defects produced during the 

manufacturing process. 

E-beam defect inspection and traditional optical defect inspection each has advantages and 

shortcomings. Optical inspection can provide faster scan speeds and larger scan areas, though 

resolution and defect sensitivity is comparably lower. E-beam inspection uses a focused electron 

beam as the source of inspection, with high sensitivity. However, inspection speed is slow and 

per-unit cost is high. In terms of overall inspection equipment, while the average price optical 

inspection equipment is higher than that of e-beam inspection equipment, due to the faster scan 

speeds, it can solve semiconductor manufacturers’ problem of timeliness. Due to the fact that e-

beam inspection equipment uses electron physical properties, with scan speeds slower, currently, 

most uses are at key manufacturing steps and high-risk areas. 

Before the age of nanotechnology, optical inspection technology was implemented for detection. 

With the trend new semiconductor materials, new manufacturing technologies and 

miniaturization of semiconductor components and crossing the 90 nanometer node, traditional 
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optical inspection technology (dark field/bright field) encountered a bottleneck. Thus, below the 

90 nanometer node, optical inspection technology and the newer e-beam inspection technology 

began to clash, with e-beam technology clearly coming out on top at the 28 nanometer node. 

The appearance of e-beam inspection technology is for the gradual replacement of optical defect 

detection systems, mainly because optical systems have increasingly encountered bottlenecks at 

the 28 nanometer node. Optical inspection is being constrained by the physical limits of optical 

wavelengths, leading to the massive decrease in resolving power below the 28 nanometer node, 

where circuits and defects cannot be discerned and adequate information cannot be obtained, 

resulting in rapid wafer yield improvements being difficult using optical inspection. 

Despite current wafer defect inspection on wafer manufacturing lines being dominated by optical 

inspection equipment, with the advent of the nanotechnology age, advanced semiconductor 

manufacturing processes will continue to shrink. E-beam inspection equipment will have great 

potential in the future.  
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3. Financial Condition 

HMI’s most recent annual and quarterly financial conditions are as below: 

Unit: Thousand NT$ 

Year 
2015 2016 1Q 

Item 

Total Assets 16,705,281 16,664,459 

Total Liabilities 4,069,014 3,758,045 

Net Value 12,636,267 12,906,414 

Share Capital 710,000 710,000 

Operating Income 6,651,805 986,221 

Profit(Loss) After Tax 2,321,748 253,135 

Net Value per Share (NT$) 177.98 181.78 

Profit(Loss) per Share (NT$) 32.70 3.55 

Source: Audited & certified or reviewed financial statements. 
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4. Evaluation Methods 

There are many valuation methods for evaluating corporate value, with the three most common 

valuation methods as below: 

Valuation Methods Explanation 

Income-based 

With the predicted future cash flows of the valuation target as a basis, 

using a return on investment rate sufficient enough to compensate 

investors for bearing all risks associated holding the valuation target as 

the discount rate to calculate the value of the valuation target. 

Market-based 

Using the transaction prices of comparables as a basis and taking into 

consideration the differences between the valuation target and the 

comparables to value the valuation target by using an appropriate 

multiplier.  The common methods are: 

1. Comparable listed company method 

2. Comparable transaction method 

Asset-based 
Through valuation of all individual assets and debts of the valuation 

target, to reflect the aggregate corporate value. 

Source: Information compiled by the author . 

Since there are advantages and disadvantages in all share price valuation methods, valuation 

results vary between each method. In the academic community, the aforementioned income-

based method is held in higher esteem. However, considering this method requires the use of the 

valuation target’s predicted future cash flow, it involves the need for more assumptions, and thus 

is more unpredictable. Therefore, it will not be adopted in this case. Separately, the asset-based 

method requires valuation of all individual assets and debts of the valuation target in order to 

reflect the aggregate corporate value. It also requires the participation of other experts in the 

valuation (e.g. appraisal experts of real estate or intangible assets). However, no other experts 

have been involved in this case. 

Therefore, to value the reasonable price of HMI's common shares, in addition to using recent 

market transaction prices of HMI and considering financial data of HMI, the market information 

of same-industry listed companies and public information, the market-based method, price-to-

book ratio method and price-to-earnings ratio method shall be used to value the reasonable price 

of HMI's common shares. 

Profiles of HMI and main same-industry listed companies are as below: 
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Main Same-Industry 

Companies  
Business Items and Scope 

HMI 

Research, development, design, manufacturing, sale and post-sale 

service of precision instruments and machinery (e-beam inspection 

equipment). 

All Ring Tech Co. 

Focus on mechanical automation engineering design, manufacturing and 

assembly, computer software research, development and design and 

consumer optical products design, manufacturing and sale. 

MPI Corporation 

Repair, manufacture and import/export sales of semiconductor 

components, electronic parts, crystalline integrated circuits, precision 

automatic control machines, machinery and parts and semiconductor 

testing components. 

Sources: Annual reports of each company; Information compiled by the author. 
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5. Price Calculation and Basis 

Based on the public transaction information and financial statements audited & certified or 

reviewed by accountants of HMI and of same-industry listed companies, the reasonable price of 

HMI's common shares is follows: 

(1)  Market Price Method 

HMI is a company listed on the over-the-counter market, with objective transaction prices in 

public that can be used as references. Such prices can adequately represent the fair value of 

common shares of HMI. The average market price of HMI in the 10, 30, and 60 most recent 

business days before June 13, 2016 are as below: 

Unit: NT$ 

Company Name Average Closing Price Theoretical Price Range 

Average Price in 10 Most Recent 

Business Days 
1,154.50 

973.23~1,154.50 
Average Market Price in 30 Most 

Recent Business Days 
1,052.87 

Average Market Price in 60 Most 

Recent Business Days 
973.23 

Source: Taipei Exchange 

(2)  Price-to-Book Ratio (“PBR”) Method 

The PBR method uses the share prices and information of the financial statements  of same-

industry companies to calculate the relation between shareholders equity and market value of 

same-industry companies. That is used as the basis to extrapolate the value of per share of HMI 

from the latest audited & certified or reviewed financial statements. 

Using the average PBR in the 60 most recent business days before June 13, 2016 (excluding June 

13, 2016) of same-industry companies and the net value per HMI's share in 1Q 2016 as the basis, 

the theoretical price per HMI's common share is calculated as below: 

Unit: New Taiwan Dollar 

Comparable 

Companies 

Average Price-to-Book 

Ratio in 60 Most 

Recent Business Days 

X 
Net Value per 

Share in Q1 2016 
= Theoretical Price 

HMI 5.54 

X 181.78 = 

1,007.06 

All Ring Tech Co. 2.64 479.90 

MPI Corporation 1.67 303.57 
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Sources: Audited & certified or reviewed financial statements and Taipei Exchange; Information 

compiled by the author. 

According to above chart, the reasonable price range per HMI's common share calculated by 

using the PBR method is between NT$303.57 and NT$1,007.06. 

(3)  Price-to-Earnings Ratio (“PER”) Method 

The PER method uses the share prices and information of the financial statements of same-

industry companies to calculate the relation between earnings per share and market value of 

same-industry companies. That is used as the basis to extrapolate the value of per share of HMI 

from the latest audited & certified or reviewed financial statements. 

Using the average PER in the 60 most recent business days before June 13, 2016 (excluding June 

13, 2016) of same-industry companies and the earnings per share (EPS) of HMI in the four most 

recent quarters (2015/4/1~2016/3/31) as the basis, the theoretical price per HMI's common share 

is calculated as below: 

Unit: New Taiwan Dollar 

Comparable 

Companies 

Average Price-to-

Earnings Ratio in 60 

Most Recent Business 

Days 

X 

Earnings per Share 

in Recent Four 

Quarters (Note) 

= Theoretical Price 

HMI 28.72 

X 181.78 = 

863.61 

All Ring Tech Co. 20.17 606.51 

MPI Corporation 20.27 609.52 

Sources: Audited & certified or reviewed financial statements and Taipei Exchange; Information 

compiled by the author. 

According to above chart, the reasonable price range per HMI's common share calculated by 

using the PER method is between NT$609.52 and NT$863.61. 
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6. Summary of Price Range 

(1)  Theoretical Price Range 

After calculations based on the aforementioned three valuation methods, the following table 

shows the theoretical price ranges for the market price, PBR and PER methods: 

Unit: NT$ 

Valuation Method Theoretical Price Range 

Market Price 973.23~1,154.50 

PBR 303.57~1,007.06 

PER 609.52~863.61 

Source: Information compiled by the author. 

(2)  Non-quantitative Pricing Range Adjustment 

1. Consideration of Liquidity Premium(Discount) 

Since HMI and other companies in the same industry are TWSE/TPEx-listed companies, the 

liquidity premium(discount) shall not be taken into consideration. 

2. Consideration of Control Premium(Discount) 

It is anticipated that the acquirer will acquire 100% of HMI’s common shares following the 

transaction and thus HMI’s common shares should include a control premium. Taking into 

consideration China Credit Information Service, Ltd.’s statistics explaining control premiums in 

domestic cash tender offers and share acquisitions and HMI’s leading position in industry, a 

premium rate of 21.795% (an average of 16.93% from 75% cash tender offer and 26.66% from 

share merger control premium) to acquire control over HMI shall be factored in and used as the 

control premium adjustment. The following table shows the post-adjustment price ranges:  

Unit: NT$ 

Valuation Method Theoretical Per 

Share Price Range 

x Control Premium 

Adjustment Rate 

= Post-Adjustment 

Price Range 

Market Price 973.23~1,154.50  

x 

 

121.795% 

 

= 

1,185.35~1,406.12 

PBR 303.57~1,007.06 369.73~1,226.55 

PER 609.52~863.61 742.36~1,051.83 

Source: Information compiled by the author. 
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7. Conclusion 

After comprehensive consideration of objective market data and careful assessment of the 5(1) 

market price method, 5(2) price-to-book ratio method and 5(3) price-to-earnings ratio method, 

and of 6(2) non-quantitative adjustment factors, the reasonable price range per HMI's common 

share is between NT$369.73 and NT$1,406.12 per share. 

 

 

 

 

 

 

Evaluator: Wilson Hsu /s/許豪文 

 

 

 

 

 

 

 

 

 

 

 

 

Date: June 13, 2016 
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Tehsing Certified Public Accountants 

 

Independent Expert’s Declaration 

 

I have been engaged by Hermes Microvision, Inc. to issue a fairness opinion regarding the 

reasonableness of the price of Hermes Microvision, Inc.’s common shares. 

In order to conduct the aforementioned engagement, I hereby state that I do not fulfill any of the 

following conditions: 

1. I, or my spouse, am/is presently employed by the issuer or the securities underwriter and acting 

as a full time employee, receiving regular wages. 

2. I, or my spouse, had been employed by the issuer or the securities underwriter and have/has 

left the position for less than two years. 

3. The company which I, or my spouse, am/is employed at and the issuer or the securities 

underwriter are related parties. 

4. I have a relationship of spouse or relative within the second degree of kinship with the 

representative or manager of the issuer or the securities underwriter. 

5. I, or my spouse, have common interest in investments or profit sharing with the issuer or the 

securities underwriter. 

6. I have a relative relationship with an incumbent TWSE/TPEx director, supervisor, their 

spouses or their relatives within the second degree of kinship.  

7. The company which I, or my spouse, am/is employed at and the issuer have business 

relationships. 

 

In issuing this fairness opinion for the reasonableness of the price of Hermes Microvision, Inc.’s 

common shares, I have acted in the spirit of independence. 

Evaluator: Wilson Hsu許豪文 

 

D a t e :  J u n e  1 3 ,  2 0 1 6 
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Independent Expert’s Resumé 

 

Name: Wilson Hsu 

 

Date of Birth: February 20, 1977 

 

Education:  Fu Jen Catholic University, Accounting Department 

 

Professional Qualifications: Passed the qualification exam of Certified Public Accountant of the 

Republic of China 

 Republic of China Certified Internal Auditor 

 Republic of China Certified Valuation Analyst 

 

Experience:  Manager, Capital Market Department, KGI Securities Co., Ltd.  

 Assistant Manager, Tax Department, Deloitte Taiwan 

 Team Leader, Audit Department, Deloitte Taiwan 

 

Current Occupation: Professional Accountant 
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Appendix 1 

HERMES MICROVISION, INC. 

Articles of Incorporation 
 

Section I - General Provisions 
 
Article 1 

The company shall be organized as a company limited by shares under the Company Act of the 
Republic of China, and its name in English shall be Hermes Microvision Inc. (the “Company”). 
 
Article 2 

The scope of business of the Company shall be as follows: 
1. Manufacture of CB01010 Machinery and Equipment 
2. Manufacture of CC01080 Electronic Parts and Components 
3. I501010 Product Design 
4. Research, development, design, manufacture and sale of the following products: 
5. E-Beam Inspection Tool, Services associated with and technical support for E-Beam 

Inspection Tool  
  
Article 3 

The Company is headquartered in Hsin Chu City. When necessary, the Company may set up a foreign 
or domestic branch office upon adoption of resolution of the board of directors and approval by the 
competent authorities. 
 
Article 4 

Public announcements of the Company shall be made in accordance with Article 28 of the Company 
Act. 
 

Section II - Shares 

 
Article 5 

The total amount of share capital of the Company is NT$ 1,200,000,000, which is divided into 
120,000,000 shares with par value of NT$ 10 each. Among all the shares, 9,000,000 shares, each with 
par value of NT$10 and amount to NT$ 90,000,000, are preserved for exercise of stock options. The 
board of directors is authorized to issue the remaining unissued shares in installments. 
Article 6 

The total amount of the Company’s investment shall not be restricted by Article 13 of the Company 
Act, which provides that the total amount of investments in a company shall not exceed 40% of the 
amount of the Company’s paid-up capital. 
 
Article 7  
The shares of the Company shall be registered share certificates. The shares shall be affixed with the 
signatures or personal seals of three or more directors and duly certified and authenticated prior to 
issuance. 
The Company may be exempted from printing physical share certificates, provided that the shares 
have been publicly issued, and recordation by the centralized securities custody enterprise or 
institution has been made. 
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Article 8  
Registration for transfer of shares shall be suspended within sixty (60) days prior to the convening 
date of an annual general meeting of shareholders, or within thirty (30) days prior to the convening 
date of an extraordinary general meeting of shareholders, or within five (5) days prior to the record 
date fixed by the Company for distribution of dividends, bonus or other benefits. 

Section III - Shareholders’ Meeting 

Article 9 

Shareholders’ meetings of the Company are of two types: (1) annual general meeting of shareholders 
(“AGM”); and (2) extraordinary general meeting of shareholders (“EGM”).  AGM shall be 
convened by the board of directors in accordance with the laws, rules and regulations within six (6) 
months after the close of each fiscal year. EGM hall be convened whenever necessary in accordance 
with the laws, rules and regulations. 
 
Article 10  
A shareholder who is unable to attend a shareholders’ meeting may appoint a proxy to attend a 
shareholders' meeting in his/her/its behalf by executing a power of attorney printed by the company, 
signed and affixed with seal, and stated therein the scope of power authorized to the proxy. 
 
 

Article 11  
Each share is entitled to one voting power, except shares which are subject to limitation, or the kinds 
of shares stipulated in Article 179 of the Company Act as having no voting power. 
 
Article 12  
Resolutions at a shareholders' meeting shall, unless otherwise provided for in the Company Act, be 
adopted by a majority vote of the shareholders present, who represent more than one-half of the total 
number of voting shares. 
 
Article 13 
The proposal of revocation of public issuance of shares by the Company shall be submitted to the 
shareholders’ meeting for review and approval with a resolution, and shall not be changed when the 
Company is listed for trading on stock exchange or registered as emerging stock. 

Section IV – Directors and Audit Committee 

Article 14 
The Company shall have seven (7) to thirteen (13) directors. The term of office of director is three (3) 
years. The Company adopts a candidates nomination system which shareholders shall elect the 
directors from among the nominees listed in the roster of director candidates; re-election shall be 
permissible. 
 
Article 14-1 
The number of independent directors shall be at least two and not less than one-fifth of the total 
number of directors in the board of directors. The independent directors shall be elected by candidates 
nomination mechanism. Regulations governing the professional qualifications, restrictions on 
shareholdings and concurrent positions held, method of nomination and election, and other matters 
for compliance with respect to independent directors shall be prescribed by the competent authority. 
 
Article 14-2 
The Company may purchase liability insurance for the damages incurred from the execution of 
business by the directors in their term of office. 
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Article 14-3 
In compliance with Securities and Exchange Act, the Company shall establish an audit committee; 
the members of the audit committee shall consist of all and only independent directors of the 
Company. Upon establishment of an audit committee, the rights and duties of supervisors shall be 
transferred to the audit committee, and all provisions related to supervisors shall cease to apply. 
 
Article 15 
The board of directors shall be organized by directors. The chairman of the board of directors shall be 
elected from the directors by an approval of a majority of the directors present at a directors’ meeting 
attended by two-thirds or more of all directors. The chairman shall have the authority to represent the 
Company externally. The board of directors shall elect the vice chairman according to the same rule 
as the election of chairman. 
 
Article 16  
The deputy of chairman of the board of directors shall be determined according to Article 208 of the 
Company Act if the chairman is on leave or absent or can not exercise his/her power and authority for 
any cause. 
Directors and supervisors shall be notified of a meeting of board of directors with written notices, 
E-mail or fax seven (7) days prior to the meeting. 
A meeting of the board of directors may be convened at any time in case of urgent circumstances. 
Notices may be made in writing via E-mail or fax. 
Directors shall attend the meeting of the board of directors in person. A director may appoint another 
director to attend the meeting on his/her behalf by proxy. A director can only accept one proxy from 
one directors to attend the meeting on his/her behalf. 
A meeting of the board of directors may proceed via video conference, the directors taking part in 
video conference shall be deemed to have attended the meeting in person. 
 
Article 17 

The remuneration of all the directors shall be determined by a shareholders’ meeting. The board of 
directors may be authorized by the shareholders to determine according to the standard generally 
adhered in the industry irrespective of whether the Company operates at a profit or loss.  Different 
remuneration may be reasonably adopted for independent directors. 
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Section V – Management of the Company 
 
Article 18 

A company may have managerial personnel. The appointment, discharge and remuneration of 
managerial personnel shall be conducted in accordance with Article 29 of the Company Act. 
 

Section VI – Financial Reports 
 
Article 19 

After the end of each fiscal year, the financial reports stipulated in Article 228 of the Company Act 
shall be prepared by the board of directors and audited by audit committee thirty (30) days prior to the 
AGM; the financial reports shall then be submitted to the AGM for approval. 
 
Article 20 

If there is profit in the preceding fiscal year, the Company shall provide for and pay taxes, offset its 
losses in previous years, set aside a legal reserve at 10% of the profits, and then, by resolution of the 
company’s shareholders meeting, or by order of the competent authority, sets aside a certain 
proportion of earnings as special reserve or reverse special reserve. As for the dividends distribution, 
a plan of distribution of dividends shall be proposed by the board of directors according to the 
dividend policy set forth in Paragraph 2 of this Article, and submitted to shareholders’ meeting for 
approval. 
Considering that the Company is in a growth stage, for the purpose of matching the overall 
environment and characteristics of the industry, and for the goal of achieving sustainable operation 
and long-term interests of shareholders, the dividend policy shall take into consideration factors such 
as the Company’s current operating conditions and the capital budgeting plans of the subsequent year. 
In principle, dividends to shareholders shall be distributed in a combination of cash and shares, 
whereas the cash dividends shall not be less than 10% of the total dividends distributed to 
shareholders. 
                 
Article 20-1 

Company shall pay not less than 1% of the profit in the preceding fiscal year as the bonus to 
employees and pay not more than 1% of the profit as the remuneration to directors. However, the 
company's accumulated losses shall have been covered. 
The distribution of employees' compensation shall be in the form of shares or in cash, and employees 
entitled to receive shares or cash include the employees of subsidiaries of the 
company meeting certain specific requirements. 
The profit in the preceding fiscal year in paragraph 1 is defined as the profit before tax of the 
preceding year before deduction of the bonus to employees and the remuneration to directors. 
The distribution of bonus to employees and the remuneration to directors shall be adopted by a 
majority vote at a meeting of board of directors attended by two-thirds of the total number of 
directors, and a report of such distribution shall be submitted to the shareholders' meeting. 
 

Section VII – Supplementary Provisions 
 
Article 21 

In regard to all matters not provided for in these Articles of Incorporation, the Company Act shall 
govern. 
 

Article 21-1 

The Company may engage in providing guaranty activities. 
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Article 22 

These Articles of Incorporation were resolved on April 30, 2003. The first amendment was made on 
July 3, 2003; the second amendment was made on February 23, 2004; the third amendment was made 
on June 21, 2005; the fourth amendment was made on August 30, 2007; the fifth amendment was 
made on June 16, 2009; the sixth amendment was made on June 10, 2010; the seventh amendment 
was made on November 30, 2010; the eighth amendment was made on June 30, 2011; the ninth 
amendment was made on June 6, 2014; the tenth amendment was made on June 8, 2016. 
.                              
 

   
Hermes Microvision Inc. 

                                 President：Shu, Chin-Yung 
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Appendix 2 

Hermes Microvision, Inc. 

Rules and Procedures Governing Shareholders’ Meetings 

 

1 Purpose   

In order to establish a good shareholders’ meeting governance system, strengthen the 
supervision function and reinforce management efficiency, the Company specifically set 
up the Rules and Procedures for the personnel across the board to comply with. 

2 Applicable scope 

Unless otherwise stated by law or the Articles of Incorporation of the Company, the Rules 
and Procedures shall be followed as the rules and procedures of the Company’s 
shareholders’ meetings. 

3 Legal basis 

The Rules and Procedures are set up in accordance with the “Rules Governing the 
Conduct of Shareholders Meetings by Public Companies” 

4 Holding of shareholders’ meetings 

4.1 Convening of shareholders’ meetings and meeting notification 

4.1.1 If a shareholders’ meeting is convened by the board of directors, the meeting 
shall be chaired by the chairperson of the board of directors. If the 
chairperson is on leave or cannot exercise his or her power and authority for 
any reason, the appointment of an acting chairperson shall be processed in 
accordance with the Company Act. 

4.1.2 When a shareholders’ meeting is convened by the convener not from the 
board of directors, the convener in question shall chair the meeting. If there 
are two or more conveners for the same meeting, the chairperson of the 
meeting shall be elected from among the conveners. 

4.1.3 The Company may invite its appointed attorneys and certified public 
accountants and other related personnel to attend a shareholders’ meeting as 
the case may be. 

4.1.4 Director election or dismissal, change of the Articles of Incorporation of the 
Company, corporate dissolution, merger, split or the matters prescribed by 
Paragraph 1 of Article 185 of the Company Act and Article 26-1 and Article 
43-6 of the Securities and Exchange Act shall be covered in the causes for 
convening a meeting.  Those matters shall not be put forth as extemporary 
motions. 

4.1.5 Shareholders who hold more than 1% of the issued shares are entitled to submit 
a limit of one motion to a regular shareholders’ meeting in writ. Those with 
more than one motion shall not be listed in the agenda. 

4.1.6 For any motions proposed by shareholders which are in any of the 
circumstances listed in Paragraph 4 of Article 172-1 of the Company Act, the 
board of directors may exclude them in the agenda. 

4.1.7 The Company shall announce receipt of shareholders’ proposals, receipt 
place and receipt period before suspension of the stock ownership transfer 
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which is prior to holding of a regular shareholders’ meeting. The receipt 
period shall be at least 10 days. 

4.1.8 Any motion proposed by shareholders shall be limited to 300 words. Those 
with more than 300 words shall not be listed in the agenda. Proposing 
shareholders shall attend the regular shareholders’ meeting in person, or 
appoint others to attend on their behalf, and participate in discussion of the 
proposed motion. 

4.1.9 The Company shall notify the proposing shareholders of handling results 
before the shareholders’ meeting notification day, and list the motions 
meeting the regulations of this article in the meeting notification. For 
shareholders’ motions not listed in the agenda, the board of directors shall 
elaborate on the reason for not listing them in the agenda at the shareholders’ 
meeting. 

4.2 Meeting notification and meeting materials 

4.2.1 The Company shall prepare the shareholders’ meeting notification letter, 
letter of proxy, and the subjects of various motions, such as adoption cases, 
discussion cases and director election or dismissal as well as the explanation 
data and produce them into an electronic file, followed by transmitting the 
file to the Market Observation Post System at least 30 days before a regular 
shareholders’ meeting or 15 days before a provisional shareholders’ meeting. 
At the same time, the shareholders’ meeting agenda manual and meeting 
supplementary materials shall be produced into an electronic file and 
transmitted to the Market Observation Post System at least 21 days prior to a 
regular shareholders’ meeting or at least 15 days prior to a provisional 
shareholders’ meeting. In addition, the agenda manual and the supplementary 
materials for the shareholders’ meeting in question shall be prepared at least 
15 days prior to the shareholders’ meeting for the asking from shareholders, 
and displayed at the Company and its stock affairs service agency, and also 
be distributed at the shareholders’ meeting. 

4.2.2 The reason for convening a meeting shall be specified in the notification and 
announcement: If it is agreed by the counterparty, the notification can be 
made via e-mail. 

4.3 Proxy of shareholders 

4.3.1 In the case that a shareholder of the Company cannot attend a shareholders’ 
meeting in person, he or she may appoint a representative with a letter of 
proxy printed by the Company to attend the meeting on his or her behalf. The 
letter of proxy shall state the scope of authorization for the meeting. 

4.3.2 A shareholder can issue a letter of attorney and appoint one representative only. 
The letter of proxy shall arrive at the Company at least 5 days before the 
shareholders’ meeting. In case that there is any repetition of the letter of 
proxy, the first one arriving at the Company shall prevail. However, it is not 
limited to the situation where revocation of the prior letter of proxy is 
declared. 

4.3.3 After the letter of proxy arrives at the Company, if the shareholder wishes to 
attend the shareholders’ meeting in person, he or she shall notify the 
Company of the proxy revocation in writing at least 2 days prior to the 
shareholders’ meeting. In case of any overdue revocation, the voting right 
exercised by the attending proxy shall prevail. 
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4.4 Location and time of a shareholders’ meeting 

The place for holding a shareholders’ meeting shall be at the Company or a place 
convenient for shareholders to attend and suitable for holding a shareholders’ 
meeting. The meeting time shall not be earlier than 9:00 AM or later than 3:00 PM. 
For the meeting place and time, independent directors’ opinions shall be taken into 
account.  

4.5 Preparation and placement of required documents, such as the attendance book 

4.5.1 The Company shall prepare an attendance book for the shareholders or the 
proxies appointed by other shareholders (hereafter referred to as the 
shareholders) attending the meeting to sign in, or have the attending 
shareholders turn in the attendance card to replace the signature. 

4.5.2 The Company shall hand the agenda manual, annual report, attendance 
certificate, speech note, voting ticket and other meeting materials to the 
attending shareholders. In case that the meeting involves director election, an 
election ballot shall be additionally attached. 

4.5.3 Shareholders shall attend a shareholders’ meeting by presenting their 
attendance identification, attendance card or other attendance documents. The 
shareholders who solicit letters of proxy shall bring their ID certificate 
documents with them for reconciliation 

4.5.4 For government or institutional shareholders, their meeting attending 
representatives are not limited to one person only. However, when an 
institutional shareholder is entrusted to attend a shareholders’ meeting, only 
one representative can be appointed for attendance. 

4.6 Calculation of the number of shares held by shareholders present at a shareholders’ 
meeting The attendance of a shareholders’ meeting shall be calculated according to 
the number of shares held by shareholders present at the meeting, in which the 
calculation shall be made from the attendance book and the returned attendance 
cards plus the shares used to exercise the voting right in writing via the electronic 
method. 

4.7 Holding of a shareholders’ meeting 

4.7.1 When it is time for a meeting and the shareholders representing a majority of 
the total issued shares are present, the chairperson shall call the meeting to 
order. However, if the number of shares held by the shareholders present at 
the meeting has yet to constitute the quorum, the chairperson may announce 
postponement of the meeting, but the postponement of the said meeting is 
limited to two times only, whereas the total postponement time shall not 
exceed one hour. If a meeting has been postponed for two times and the 
shares held by the shareholders present at the meeting are still less than 
one-third of the total issued shares, the chairperson may abort the meeting. 

4.7.2 If a meeting has been postponed for two times and has yet to constitute the 
quorum but the shareholders representing one-third of the total issued shares 
are present, the resolution adopted by a majority of votes given by the 
shareholders present can be used for the provisional resolution. Each 
shareholder shall be notified of the provisional resolution, and the 
shareholders’ meeting shall be convened again within one month. 

4.7.3 Before the end of the meeting in question, if the number of the shares held by 
the shareholders present represents a majority of the total issued shares, the 
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chairperson may put forward the adopted provisional resolution and request 
adoption of the resolution at the meeting in accordance with Article 174 of 
the Company Act. 

4.8 Evidence produced by the audio or video recording of the proceedings of a 
shareholders’ meeting 

The Company shall record the entire proceedings of a shareholders’ meeting in an 
audio or video format, and keep such recording for at least one year. However, in 
case of any litigation filed by a shareholder in accordance with Article 189 of the 
Company Act, the audio or video evidence shall be kept until closure of such 
litigation. 

4.9 Motion discussion 

4.9.1 If a shareholders’ meeting is called by the board of directors, the meeting 
proceedings shall be set up by the board of directors, and the meeting shall be 
conducted according to the scheduled proceedings, which shall not be 
changed unless resolved by the shareholders’ meeting. 

4.9.2 If a shareholders’ meeting is called by any other person outside the board of 
directors who has the convening right, the preceding provision shall apply.  

4.9.3 Without resolution, the chairperson shall not adjourn a meeting before 
closure of the motions (including extemporary motions) in the agenda 
arranged according to the preceding two paragraphs. If the chairperson 
violates the meeting rules and procedures by adjourning a meeting, other 
members of the board of directors may follow the legal procedure and 
quickly come forward to help the attending shareholders elect another 
chairperson by the resolution adopted by a majority of the shareholders 
present, and continue the meeting.  

4.9.4 For any motions and revision cases proposed by shareholders or extemporary 
motions, the chairperson shall allow sufficient explanation and discussion, 
close the discussion when he or she believes that it’s time for resolution, and 
put them to the vote. 

4.10 Speeches from shareholders 

4.10.1 Shareholders who wish to speak in a shareholders’ meeting shall first fill out 
a speech note stating their speech subject, their shareholder number (or 
attendance card number) and their account name. The chairperson shall 
decide their speech order. 

4.10.2 Shareholders who submit a speech note but do not actually give any speech 
shall be deemed not to give any speech. In the case that the speech content is 
not consistent with what is stated in the speech note, the speech content shall 
prevail.  

4.10.3 Unless otherwise permitted by the chairperson, a shareholder shall not speak 
more than two times for a same motion and each time of speech shall not 
exceed 5 minutes. If the speech given by any shareholder violates the 
aforesaid stipulation or is beyond the agenda scope, the chairperson may stop 
the speech.  

4.10.4 When a shareholder is giving a speech, other shareholders shall not interrupt 
the speech unless otherwise obtaining the consent from the chairperson. The 
chairperson shall stop any violation.  
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4.10.5 If an institutional shareholder designates two or more representatives to 
attend a shareholders’ meeting. Only one representative is allowed to speak 
for the same motion. 

4.10.6 After the speech of a shareholder, the chairperson may respond to it on his or 
her own, or designate an appropriate person to respond. 

4.11 Meeting recess and continuation 

4.11.1 During a meeting, the chairperson may announce recess at the time he or she 
considers appropriate. In case of force majeure, the chairperson may decide 
to temporarily suspend the meeting, and announce the time of meeting 
resumption depending on the situation.  

4.11.2 Before closure of the motions (including extemporary motions) set in the 
agenda of a shareholders’ meeting, if the meeting place cannot be 
continuously used, the board of shareholders shall resolve to find another 
place for continuation of the meeting.  

4.11.3 According to Article 182 of the Company Act, the board of shareholders may 
resolve to postpone a meeting and have it held within five days or continue 
the meeting. 

5 Calculation of voting shares and the recusal system 

5.1  The resolution of a shareholders’ meeting shall be calculated according to the 
voting shares. 

5.2  For the resolution of a shareholders’ meeting, the shares held by the shareholders 
without voting rights shall not be included in the total number of the issued shares. 

5.3  Shareholders who have conflict of interests with the meeting agenda which may 
adversely affect the Company’s interests are not allowed to participate in any 
resolution. In addition, they are also not allowed to represent any shareholders to 
exercise their voting rights. 

5.4  The number of the aforesaid shares not allowed to be used to exercise the voting 
right shall not be included in the votes given by the attending shareholders. 

5.5  Except the trust business or the stock affairs agency approved by the securities 
competent authorities, if a person is simultaneously entrusted by two or more 
shareholders, the votes represented by him or her shall not exceed 3% of the total 
issued shares, and the excess votes shall not be calculated. 

6. Resolution 

6.1  Each share held by a shareholder is entitled to one vote, but it is not limited to those 
shareholders who have no voting right or the ones stated in Paragraph 2 of Article 
179 of the Company Act for no voting right. 

6.2  When holding a shareholders’ meeting, the Company may exercise the voting right 
with written or electronic methods. When using the written or electronic method for 
exercise of the voting right, the method shall be put on the notification of the 
shareholders’ meeting. Those shareholders who exercise their voting right with the 
written or electronic method shall be deemed to attend the shareholders’ meeting in 
person. However, for extemporary motions and revision of the original motions of 
the shareholders’ meeting in question, those shareholders shall be deemed 
abstention in participation.  

6.3  For those that exercise their voting right with the preceding written or electronic 
method in a meeting, their intent expression shall arrive at the Company at least 2 
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days prior to the shareholders’ meeting. When there is any repetition of the intent 
expression, the first one arriving at the Company shall prevail. However, it is not 
limited to the situation where the revocation of the prior intent expression is 
declared. For those shareholders who wish to attend a shareholders’ meeting in 
person after their intent expression has arrived at the Company, they shall revoke 
the aforesaid intent expression by using the same method as they use for exercising 
the voting right at least 2 days prior to the shareholders’ meeting. In case of 
overdue revocation, the written or electronic method shall prevail for exercising the 
voting right. In the case that the written or electronic method is used to exercise the 
voting right while the shareholder also entrusts a representative with the letter of 
proxy to attend the shareholders’ meeting, the voting right exercised by the 
attending representative shall prevail.  

6.4  Except otherwise stated in the Company Act or the Articles of Incorporation of the 
Company, a resolution shall be adopted by a majority of the votes represented by 
the shareholders present at the meeting. The chairperson or his or her designated 
personnel shall announce the total votes cast by the shareholders present case by 
case.  

6.5  If no objection from the shareholders present after enquired by the chairperson, the 
resolution shall be deemed to be adopted, and shall have the same effect as the 
voting made by casting ballots. However, if there is any objection, the resolution 
shall be made with the ballot casting method. For revision or replacement of a same 
motion, the chairperson shall decide the sequence of the resolutions by including 
the original motion. If any of the resolutions is adopted, the others shall be deemed 
to be vetoed and no future voting shall be required.  

6.6  Ballot examiners and ballot counters shall be designated by the chairperson, in 
which the ballot examiners shall be the shareholders.  

6.7  Ballot calculation shall be publicly conducted on the site where the shareholders’ 
meeting is held, and the voting results shall be announced on the spot and recorded 
in the meeting minutes accordingly. 

7. Election matters 

7.1  Any director election at a shareholders’ meeting shall be processed in accordance 
with the “Regulations Governing Director Election” instituted by the Company, and 
the election results shall be announced on the spot.  

7.2  The ballots cast for the preceding election matters shall be sealed and signed by the 
ballot examiner and properly retained for at least one year. However, those that are 
involved in the litigation filed by a shareholder in accordance with Article 189 of 
the Company Act shall be retained until closure of such litigation. 

8. Meeting minutes and signatory matters 

8.1  All the matters resolved in a shareholders’ meeting shall be recorded in the meeting 
minutes book which shall be signed or sealed by the chairperson and distributed to 
respective shareholders within 20 days after the shareholders’ meeting. The 
production and distribution of the meeting minutes book shall be processed in 
accordance with Company Act related laws and regulations.  

8.2  For distribution of the preceding meeting minutes book, the Company may transmit 
the meeting minutes book to the Market Observation Post System as the 
announcement method.  
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8.3  The items including the meeting date and place, chairperson’s name, resolution 
method, main points of the meeting proceedings and the results shall be literally 
recorded in the meeting minutes book, which shall be retained during the existence 
of the Company.  

8.4  For the preceding resolution method, if there is no objection from the shareholders 
present after enquired by the chairperson, the statement of “the resolution is 
unanimously adopted by the entire body of the shareholders present after enquired 
by the chairperson” shall be made in the meeting minutes book. However, if there is 
any objection from any shareholders, the voting method and the ratio of affirmative 
votes to the total votes shall be stated in the meeting minutes book. 

9. Public announcement 

9.1  The Company shall prepare a statistical list for the shares solicited by solicitors and 
the ones represented by the entrusted proxies, and disclose it at the meeting site on 
the shareholders’ meeting day. 

9.2  If the resolution adopted at a shareholders’ meeting is regulated by law or stipulated 
by Taiwan Stock Exchange Corporation (Gre Tai Securities Market) as material 
information, the Company shall transmit the content to Market Observation Post 
System within the regulated time limit. 

10. Maintenance of meeting order 

10.1 Those who work on the shareholders’ meeting site for handling meeting related 
affairs shall wear an ID card or arm badge.  

10.2 The chairperson may direct disciplinary personnel or security personnel to maintain 
order of a meeting. When maintaining order of the meeting, those disciplinary 
personnel and security personnel shall wear the badge or ID card bearing the words 
of “disciplinary personnel”. 

10.3 At a meeting site equipped with a public address system, the chairperson may stop 
any speech made by the shareholder who does not use the public address system 
provided by the Company. 

10.4 For those shareholders who violate the meeting rules and procedures, disobey the 
correction from the chairperson, obstruct the meeting proceedings and ignore the 
prohibition, the chairperson may have the disciplinary personnel or security 
personnel ask them to leave the premises. 

11. Implementation and revision 

The Rules and procedures shall come into effect after approved by the general manager, 
agreed by the board of directors and passed by the board of shareholders. The same shall 
also apply in case of any revision. 
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Appendix 3 

Hermes Microvision, Inc.  

Shareholdings of All Directors 

1. As of the cut-off date of this Extraordinary General Meeting (July 5, 2016), the 

Company’s paid-up capital was NT$710,000,000, with 71,000,000 share issued and 

outstanding. 

2. Pursuant to Article 26 of the Securities and Exchange Act, the minimum shareholding 

requirements for all directors of the Company are 5,680,000 shares. As HMI has 

established an audit committee, there is no applicable minimum shareholding for 

supervisors.  

3. As of the cut-off date of this Extraordinary General Meeting, the shareholdings of the 

directors as recorded in the shareholders’ register are as below: 

 

Title Name Date Elected 
Shareholding 
When Elected 

Shareholding 
as of the 

Cut-off Date 

Chairman Chin-Yung Hsu 2014.06.06 387,000 361,000 

Vice Chairman Jack Y. Jau 2014.06.06 1,620,000 1,620,000 

Director 
Hermes-Epitek Corp.  
Representative: 
Ming-Chi Hwang  

2014.06.06 7,105,000 5,605,000 

Director Zhong-Wei Chen 2014.06.06 — — 

Director Chyan Yang 2014.06.06 — — 

Independent 
Director 

Han-Liang Hu 2014.06.06 — — 

Independent 
Director 

Huai-Chi Tu 2014.06.06 — — 

Independent 
Director 

Kai-Tai Liang 2014.06.06 — — 

Independent 
Director 

Lien-Fang Kin 2014.06.06 — — 

Aggregate Shareholding of all Directors 7,586,000 


